464 89 FEDERAL REPORTER.

In Thompson v. Insurance Co., 136 U. 8, 287, 10 Sup. Ct. 1019, the
court, at page 299, 136 U. 8., and page 1023, 10 Sup. Ct., say:

“It would be contrary to justice for the insurance company to hold out the
hope of an amicable adjustment of the loss, and thus delay the action of the
insured, and then be permitted to plead this very delay, caused by its course
of conduct, as a defense to the action when brought.”

See, also, Steel v. Insurance Co., 2 C. C. A. 463, 51 Fed. 715.

It is thought that the testimony brings the cause within this doc-
trine. 'Without attempting to discuss the evidence in detail the
court is convinced that the plaintiff’s delay was due to the conduct
of the defendant and other agents of the underwriters. At no time
was there a denial of liability. Every act and every written and
gpoken word of the defendant and his associates indicated that the
loss would be paid without suit as soon as the underwriters could
devise ways and means fo meet it. At the time in question the
affairs of the insurers seem to have been involved in confusion. Sev-
eral of them, apparently, distrusted their agent. There were many de-
mands and an empty treasury. The plaintiff was given to understand
that they were endeavoring to meet their obligations and that his loss
would be paid as soon as they could provide the funds. If, in their
embarrassed condition, he had precipitated a suit and added a bill
of costs to their other burdens he might have subjected himself to a
charge of bad faith, He had a right to assume that the insurers rec-
ognized his claim, intended to pay it and would pay it as soon as they
could raise the money. The court ought not to be overzealous in
enforcing a short private law of limitation where it is plain that the
defendant has not been injured and where his conduct is such as to
induce the plaintiff to believe that he did not intend to rely upon such
a provision. The plaintiff is entitled to judgment.

NOTE. I do not overlook the fact that counsel have argued the question
of unseaworthiness. My own understanding was that this question was not
reserved, but, however this may be, I do not think the defense can prevail.
The fact that the compass did not register accurately at the time of the loss
is not sufficient to sustain a finding that the schooner was unseaworthy at
the time of the insurance, ‘

I do not think extended findings are necessary, but if the plaintiff’s attor-
neys wish such findings they may prepare them, and if, after submitting them
to the defendant’s attorneys, they cannot agree, the findings may be sub-
mitted to me for settlement.

McINTOSH-HUNTINGTON CO. v. REED,
(Circuit Court, W. D. Pennsylvania. January 3, 1898.)

1. PRINCIPAL AND SURETY—DISTINCTION BETWEEN SURETYSHIP AND GUARANTY.
The distinction between the obligating of a surety and a guarantor is
that the surety undertakes to pay if the principal does not, while the
guarantor undertakes to pay if the principal cannot. .
9, SAME—CONSTRUCTION OF CONTRACT—SURETYSHIP OR GUARANTY.

A written instrument reciting that, for the purpose of obtaining credit
with a manufacturing company for a third person, the maker guaranties
the account of such third person, within certain limits as to time and
amount, and agrees on demand to pay any balance unsettled on a certain
date, is a contract of suretyship, and not of guaranty; and on its delivery



M’INTOSH-HUNTINGTON CO. V. REED. 485

by the beneflclary, and the extension of credit by the payee, the maker
became absolutely and directly liable to the payee for any balance due
on the date named, without notice of its acceptance by the payee.

This is a suit on an instrument given to secure payment for goods
furnished by plaintiff upon a written contract or order.

The following are copies of the order, and the instrument securing
the same, referred to in the opinion as Exhibits A and B.

Exhibit A.
Cleveland, Dec. 6, 1895.

The McIntosh- Huntington Co., Cleveland, O.—Gentlemen: Please enter my
order for one hundred Crawford bieycles, at the following prices: #23, $30;
#25, $33; #27, $37. Ladies’ machine, advance $1.50 each. All f. o. b.
Hagerstown, Md. Terms, 60 days, with bond, or 2% for cash if paid within
10 days from date of invoice. Territory: It is understood that I am to have
the exclusive control of Crawford bicycles, under Crawford nameplates, in
the following counties in Pa.: Erie, Crawford, Warren, Venango, Mercer.
It i8 understood that you are to have privilege of selling same machines in
this territory under your own brand. I will furnish specifications and give
dates of shipment on or before Dec. 15th. I will also furnish you a good
bond for my probable purchases during the season,

Yours, truly, Leo Schlaudecker.
Approved Dec. 16.
Enright.
Exhibit B.
Guaranty.

For the purpose of obtalning credit for Mr. Leo Schlaudecker, of Erle, Pa.,
I hereby guaranty his account with the MecIntosh-Huntington Co., to -the
extent of four thousand dollars ($4,000), to cover all purchases made be-
tween Dec, 6th, 1895, and January 15th, 1897. In the event of the said Mec-
Intosh-Huntington Co. having a claim against the said Leo Schlaudecker
unsettled on January 15th, 1897, I agree to pay same ten days after the de-
mand has been made upon me,

[Signed] Chas. M. Reed.

H. C. Parsons, for plaintiff,
T. A. Lamb, for defendant.

BUFFINGTON, District Judge. This suit is brought by the Mc-
Intosh-Huntington Company against Charles M. Reed to recover the
sum of $3,981.09, with interest from January 15, 1897. Trial by
jury was waived. The court finds the facts and law as herewith noted:

Findings of Fact.

(1) The plaintiff is a corporation duly organized under the law of the
state of Ohio, the defendant is a citizen and resident of the state of
Pennsylvania, and the amount in dispute is $3,981.09, with interest.
(2) On December 6, 1895, Leo Schlaudecker gave to the plaintiff com-
pany a written order for bicycles, and subsequently the plaintiff com-
pany sent to Schlaudecker, for signature by Reed, the paper on which
this suit is based, which paper Reed signed on December 10, 1895,
and returned to Schlaudecker. (Copies of said papers are herewith
attached, marked Exhibits A and B, and are parts of these findings.)
This latter paper Schlaudecker returned to the plaintiff. Meanwhile
the Schlaudecker order had been in the hands of one Enright, the
credit man of the plamtlff awaiting the return of Reed’s paper. On
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receipt of it, Enright, on December 16, 18935, stamped the order “Ap-
proved,” and thereafter bicycles were furnished Schlaudecker on the
strength of Reed’s engagement. No notice was given to Reed by the
plaintiff of its acceptance of Schlaudecker’s order, or, of his (Reed’s)
engagement, or of the furnishing of bicycles to Schlaudecker. (3) On
* January 15, 1897, there was owing by Schlaudecker to the plaintiff
for bicycles furnished as above the sum of $3,981.09. Notice was
given the defendant of said fact on said day, and on January 26, 1897,
demand was made of him for payment. No payment was made,
and thereafter suit was brought to recover that sum.

Conclusions of Law.

As found above, Schlaudecker had placed an order for bicycles
with the plaintiff, and, by the terms of his order, had agreed to furnish
security for his probable purchases. In pursuance of that arrangement,
plaintiff furnished Schlaudecker with the forms of security desired.
. This paper the defendant signed, and placed in Schlaudecker’s hands.
The latter delivered it to the plaintiff, and it thereupon extended to
him the credit desired. What was the relationship established thereby
between the plaintiff and the defendant? Kramph v. Hatz, 52 Pa. St.
529, draws the distinction between a surety and a guarantor. A surety
undertakes to pay if the debtor does not, while a guarantor undertakes
to pay if the debtor cannot. In Reigart v. White, Id. 440, it is
stated that in suretyship there is a direct liability to the creditor
for the act to be performed, while a guaranty is a liability only for
the ability of another to perform this act. In Seltzer v. Greenwald,
2 Wkly. Notes Cas. 395, it is well said: “A suretyship is a direct
contract to pay the debt of another. It insures the particular claim.”
Tested by this standard, it would seem that Reed’s engagement was
one of suretyship, and not guaranty. That the word “guaranty”
was used in describing the paper, and that term employed in the under-
taking itself, are not controlling facts. Sherman v. Roberts, 1 Grant,
Cas. 261. The true meaning of the paper is reached from ascertaining
from the whole of it what it was meant to effect. The engagement
therein specified was absolute, definite, and unconditional. There
was no condition to be performed by the plaintiff, except the extending
of the credit which it was the averred purpose of the paper to secure.
Upon such extension of credit, and the existence of an unsettled ac-
count within a fixed limit, and on a day certain, the absolute, uncon-
- ditional promise of the defendant to pay attached. The paper being
an absolute, direct, and unconditional promise, engagement and as-
sumption by the defendant, as his own, of Schlaudecker’s indebtedness
in existence on the day named, we see no reason why notice of the
acceptance of that undertaking should be given the defendant. The
paper was absolute and unconditional in its terms. Manifestly, it
was given to Schlaudecker for delivery. Its self-announced purpose
was to secure credit; and the absolute, unconditional character of
Reed’s promise to pay the debt thus created, coupled with the ex-
tension of the credit sought, operated as an immediate acceptance by
Reed’s own authority of his offer of suretyship. See Reigart v. White,
52 Pa. St. 438, In accordance with these views, we are of opinion
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the law is with the plaintiff, and that it is entitled to recover the amount
of its claim, with interest.

Finding of the Court.

We find in favor of the plaintiff and against the defendant for the
sum of $3,981.09, with interest from January 26, 1897,

DEXTER v. EDMANDS.
(Circuit Court, D. Massachusetts. September 24, 1898.)
No. 631.

1. CORPORATIONS—SUITS AGAINST STOCKHOLDERS OF FOREIGN CORPORATION—
KANSA8 STATUTES.

The constitution of Kansas contains the general provision that stock-
holders shall be liable to creditors of a corporation for an additional
amount equal to their stock. Gen. St. Kan. par. 1192, provides, among
other things, that each stockholder shall be liable to each creditor whose
execution has been returned nulla bona. ‘Held, that the statute does not
merely provide a remedy for the enforcement of rights created by the
constitution, but creates substantive rights, which may be enforced in
other jurisdictions in accordance with the forms of remedy there provided.

2. SAME—STATUTORY LIABILITY—EXFORCEMENT IN FEDERAL COURTS.

The rights given by such statute are neither repugnant to the public
policy of the United States, or justice or good morals, nor calculated to
injure the United States or its citizens, and hence may be enforced by
a federal court of another district under the rule of comity, even it it be
conceded that such court belongs to a different sovereignty. The de-
termination of the courts of a state that a foreign statute is contrary to
its public policy is not binding upon a federal court sitting therein.

3. SAME—CONCLUSIVENESS OF JUDGMENT AGAINST CORPORATION. .

In a suit in a federal court of another jurisdiction to enforce the indi-
vidual liability of a stockholder in a Kansas corporation, a judgment
obtained against the corporation in Kansas is conclusive of its indebted-
ness to plaintiff, being made so by the statutes of that state which is the
domicile of the corporation.

4. SAME—PLEADING.

An answer setting out that defendant sold and transferred his stock
in the corporation before the cause of action in favor of plaintiff arose
need not set out the particulars of such sale nor the name of the trans-
feree. '

5. SAME—LIMITATION—WHAT LAW GOVERNS.

Though the timie when a right of action accrues against a stockholder of
a Kansas corporation is fixed by the law of Kansas, yet the length of time
which must elapse before an action is barred must be determined by the
law of the jurisdiction where the action is brought.

This is an action by plaintiff, as a judgment creditor of the West-
ern Farm Mortgage Trust Company, a Kansas corporation, to recover
of defendant as a stockholder therein. Heard on demurrer to the
answer.

Jaquith & Bigelow, for complainant.
Moses P. White, for defendant.

LOWELL, District Judge. To the plaintiff’s declaration the de-
fendant has filed an answer in eight paragraphs. The first of these
contains a general denial. To the other seven paragraphs the plain-



