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Nor was the record of the previous case put in evidence. Not hav-
ing pleaded the former judgment as res adjudicata, and not having put
in evidence the record, the defendant was in no position to demand
that the former judgment should be regarded as conclusive in the
present case. No such proposition was urged in the court below, nor
is it before this court for consideration. Understood, then, as refer-
ring to the previous case as authority for holding the question of the
reasonableness of the ordinances to be open to judicial inquiry, the
observations of the court below were proper, and, indeed, as already
said, such view of the law is not questioned by either of the parties.
The first, second, and third assignments of error are sustained; the
judgment of the circuit court is reversed; and the cause is remanded
to that court, with directions to award a new trial.

ALTEN v. McFALL.

(Circuit Court, N. D. New York. Octo1:fer 17, 1898.)

INSURANCE-LIMITATION OF ACTIO:N-EsTOPPEL.
A court will not enforce the short private limitation fixed by an in-

surance policy for the bringing of an action thereon, where there was at
no time a denial of liability, and the delay resulted from the expectation
of the insured, induced by the insurer, that the 10ss would be paid with-
out suit as soon as funds could be provided. 1

This is an action at law on a marine insurance policy.
Ingram, Mitchell & Williams and Orestes C. Pinney, for plaintiff.
Clinton &Clark, George Clinton, and Alfred W. Gray, for defendant.

COXE, District Judge. This action is to recover on a "Lloyds"
policy of insurance for the loss of the schooner "Red ",Vhite and Biue"
which was wrecked on Whaleback reef, in Green Bay, in the early
part of September, 1895. The cause was tried at Buffalo in Septem·
bel', 1898, before the court, a jury having been waived. 'fhe only
question which it is necessary to consider is whether the action was
commenced in time. All other questions were disposed of at the
trial, the question of limitation alone being reserved for the submis-
sion of authorities. 'fhe policy contains a provision that it shall be
void "unless prosecuted within one year from the date of the loss."
The action was commenced July 9,1897. The plaintiff contends that
the limitation did not begin until the amount to be paid was due;
that it was not due till finally adjusted; that this adjustment did not
take place until September, 1896. and that the suit was brought in
less than a year thereafter. The defendant insists that payment
became due 60 days after service of the proofs of loss-namely, March
1, 1896, 'and that the limitation expired on the last day of February,
1897. Assuming the defendant to be correct is the policy avoided?

1 As to limitation of actions in insurance suits, see note to Steel v. Insur-
ance Co., 2 C. C. A. 473.



464 89 FEDERAL REPORTER.

1n Thompson v. Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019, the
court, at page 299,136 U. S., and page 1023,10 Sup. Ct., say:
"It would be contrary to justice for the insurance company to hold out the

hope of an amicable adjustment of the loss, and thus delay the action of the
insured, and then be permitted to plead this very delay, caused by its course
of conduct, as a defense to the action when brought."
See, also, Steel v. Insurance Co., 2 C. C. A. 463, 51 Fed. 715.
It is thought that the testimony brings the cause within this doc-

trine. Without attempting to discuss the evidence in detail the
court is convinced that the plaintiff's delay was due to the conduct
of the defendant and other agents of the underwriters. At no time
was there a denial of liability. Every act and every written and
spoken word of the defendant and his associates indicated that the
loss would be paid without suit as soon as the underwriters could
devise ways and means to meet it. At the time in question the
affairs of the insurers seem to have been involved in confusion. Sev-
eral of them, apparently, distrusted their agent. There were many de-
mands and an empty treasury. The plaintiff was given to understand
that they were endeavoring to meet their obligations and that his loss
would be paid as soon as they could provide the funds. If, in their
embarrassed condition, he had precipitated a suit and added a bill
of costs to their other burdens he might have subjected himself to a
charge of bad faith. He had a right to assume that the insurers rec-
ognized his claim, intended to pay it and would pay it as soon as they
could raise the money. The court ought not to be overzealous in
enforcing a short private law of limitation where it is plain that the
defendant has not been injured and where his conduct is such as to
induce the plaintiff to believe that he did not intend to rely upon such
a provision. The plaintiff is entitled to judgment.
NOTE. I do not overlook the fact that counsel have argued the question

of unseaworthiness. My own understanding was that this question was not
reserved, but, however this may be, I do not think the defense can prevail.
The fact that the compass did not register accurately at the time of the loss
Is not sufficient to sustain a finding that the schooner was unseaworthy at
the time of the Insurance.
I do not think extended findings are necessary, but If the plaintiff's attor-

neys wish such findings they may prepare them, and if, after submitting them
to the defendant's attorneys, they cannot agree, the findings Ulay be sub-
mUted to me for settlement.

McINTOSH-HUNTINGTON CO. v. REED.
(Circuit Court, W. D. Pennsylvania. January 3, 1898.)

1. PRINCIPAL AND SURETy-DISTINCTION BETWEEN SURETYSHIP AND GUARANTY.
The distinction between the obligating of a surety and a guarantor is
that the surety undertakes to pay If the principal does not, while the
guarantor undertakes to pay If the principal cannot.

2. SAME-CONSTRUCTION OF CONTRACT-SURETYSHIP OR GUARANTY.
A written instrument reciting that, for the purpose of obtaining credit

with a manUfacturing company for a third person, the maker guaranties
the account of such third person, within certain limits as to time and
amount, and agrees on demand to pay any balance unsettled on a certain
date, is a contract of suretyship, and not of guaranty; and on its delivery


