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BARlOfAN v. PENNSYLVANIA R. CO. et al.

(Circuit Court, D. New Jersey. August 10, 1898.)

CARRIERS-INJURY TO PASSENGEH-LIABILITY FOR NEGLIGENCE OF AGENT.
A railroad company selling a ticl(et for the calTiage of a passenger

between two points is liable in tort for an injury resulting to such pas-
senger through the negligence of those operating the tl'ain, though such
train was owned and operated by a different company, the ticket being
receivable for passage thereon through an arrangement between the two
companies. 1

On Demurrer to the Declaration.
\ James B. Vredenburgh, for the motion.

Flavel McGee, opposed.

KIRKPA'l'RlCK, District Judge. The declaration in this case al·
leges that the defendant the PennsJ,lvania Railroad Company was in
possession and control of a certain raih'oad running from Jersey City
to Newark, engaged in the business of carrying passengers over the
same for hire and reward, and that the defendant the Lehigh Valley
Hailroad Company was also possessed of and operating a certain loco-
motive engine and train of cars over the same railroad, and engaged
in carrying passengers over the same; that the plaintiff· purchased of
the Pennsylvania Bailt'oad Company, for a price, a ticket entitling him
to a passage from Newark to Jersey City, in the trains of either of
said companies passing over said raill'oad. It further alleges that
the plaintiff, with his ticket, presented himself for cal'riage to a train
of the defendant the Lehigh Valley Raill'oad Company, and that he
was received thereon, and that afterwards, through the carelessness
and negligence of the defendants in the management of said train, he
\vas violently thrown from the train to the ground, and received there-
by serious injury, to his damage $20,000, wherefor he brings his suit.
To this declaration of the plaintiff the Lehigh Valley Railroad Com-
pany has entered a plea of not guilty, and the defendant the Penn·
sylvania Railroad Company has inter'posed a general demurrer.
The ground of demurrer is that the defendant the Pennsylvania

Railroad Company was improperly joined in the suit, because the
relations existing between itself and the plaintiff were merely con-
tractual, and that, therefore, an action of tort would not lie against
it. No authority is cited to support this contention. The contract
of the railroad company was to carry the plaintiff between Newark
and Jersey CitY,and if, through the carelessness or negli!!ence of its
servants or agents, or those whom it employed or permitted to ex-
ecute the contract, the plaintiff was he has his remedy in an
action of tort against the party so contracting. The railroad com-
pany selling the ticket cannot relieve itself from the responsibility.
of exercising reasonable care for the safe conveyance of the passenger
by placing him in charge of another compan)'. It makes no difference

1 As to liability for injuries caused by negligence or torts of servants of
carriers generally, see note to CO. Y. \Villiams, 10 C. C. A. 466, and
supplementary note to The Anchoria, 27 C. C. A. 651.
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whether they carry the passenger themselves, or permit another to do
so. Railway Co. v. Blake, 7 Hurl. & N. 987.
It is also urged as ground of demurrer that the contract as annexed

to the declaration does not show any agreement on the part of the
Pennsylvania Railroad Company to carry the passenger on the trains
of the Lehigh Valley Railroad Company, and that the tracks are by
statute a public highway. There is a distinct averment in the decla·
ration of the right of the plaintiff under the contract to use the trains
of the Lehigh Valley Company. While the tracks are by statute made
a public highway, "the utmost that can be claimed is that it [the stat-
ute] gave the right to other persons to use engines and cars on defend-
ants' railway, subject to such rules as they might ·prescribe." Rail- ,
road Co. v. Salmon, 39 N. J. Law, 299. The terms and conditions
upon which the Lehigh Valley Company was operating its locomotive
engine and train are matters of defense. 'Whether they were such
as to render tIle Pennsylvania Railroad Company liable to the plain-
tiff for the alleged negligent conduct of its co-defendant is an issue
which cannot be determined on this demurrer. The demurrer should
be overruled, with costs

CITY OF PHILADELPHIA v. WESTERN TEL. CO.
(CircuIt Court of Appeals, Third CircuIt. August 4, 1898.)

1. MUNICIPAL CORPORATIONS-TAXATION OF TELEGRAPH COMPANY.
A city may lawfUlly impose a license tax upon the poles and wires of

a telegraph company maintained within its limits to cover the expense
to which it is put in the enforcement of its police regulations by reason
of the existence of such poles and wires, though the company Is a cor-
poration of another state, and engaged in interstate commerce.

2. SAME-REASONABLENESS OF TAX-REVIEW BY COURTS.
Whether a license tax imposed by a city on the poles and wires of a

telegraph company Is reasonable in amount may be the subject of judicial
inquiry, and Is a proper question to be determined by a jury where It
arises in an actIon at law.

8. SAME-SCOPE OF INQUIRY-EVIDENCE.
A court, however, is authorized to set aside an ordinance Imposing such

a tax only when the discretion vested in the legislative department of the
city has been manifestly abused; and, in determining that question, a
wide latitude should be allowed in the introduction of evidence. In
addition to the cost of inspection required by the ordinances, testimony
tending to show that an increase in the force and apparatus of the fire
department had been rendered necessary by the maintenance of such
poles and wires is proper to be considered, as well as evidence that extra
meetings of the councils have been required for the purpose of regulat-
ing their erection and maintenance.

In Error to the Circuit Court of the United States for the Eastern
.District of Pennsylvania.
This was an action brought by the city of Philadelphia against the Western

Union Tel€,graph Company to recover the amount of certain charges alleged
to be due the city under ordinances thereof relating to the maintenance of
poles and wires in the streets. The action was commenced December 31,
18m, in the court of common pleas NO.4 for tile county of Philadelphia, Pa.,
where the plaintifl"s declaration was filed, and on :\Iarch a, 18(}2, upon peti-
tion of the defendant, was removed into the circuit court of the United


