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apart from her .gaid husband, after I had made known and fully ap-
prised her of her rights therein and the effect of signing said mort-
gage, acknowledged to me that she signed and sealed the same freely
and voluntarily, and without fear of or coercion from her husband or
any one.” St. § 2960, says that the certificate “must be substantially
in the following form: * * * And upon an examination without
the hearing of her husband, I made her acquainted with the contents
of the instrument, and thereupon she acknowledged to me that she
executed the same and that she does not wish to retract such execu-
tion.” The statute says that the above form shall be substantially
complied with, and while some authorities, notwithstanding the stat-
ute, hold that a strict compliance must be had, they do not constitute
either the best or the weight of authority, which is clearly in favor of
a substantial compliance only. The sole object of the provision of
the statute is to protect the wife against any coercion or unwilling
conveyance on her part, and any certificate which clearly shows that
it was her desire and will to convey, and that it was done without the
exercise of any undue influence of her husband upon her, is sufficient.
The certificate in the mortgage shows that out of the husband’s pres-
ence, and beyond his immediate influence, the wife was informed by
the officer of the contents of the instrument, and the effect upon her
rights of signing the same, and that thereupon she “freely and volun-
tarlly signed and acknowledged it.” One objection to the certificate
is that the statutory clause, “she does not wish to retract said execu-
tion,” is omitted, but the eﬁ'ect of this clause is to show that, having
executed the mstrument she remains satisfied with her act; that it
was her willing and deliberate act, to which she had not been coerced
or overpersuaded by her husband. That such was her frame of mind
is as fully shown by the clause in the certificate that she then, before
the officer, freely and voluntarily signed and acknowledged, as could
be by her declaration that she did not wish to retract it. Certainly,
if it were then so willingly and freely signed and acknowledged, the
presumption follows that she did not, at that time, wish to retract,
however much she may have desired to do so at a subsequent period.
The certificate is therefore held to show that the wife was not imposed
upon, but that she knew fully what she was doing; that she did it of
her own uncoerced will; and that the certificate is a substantial com-
pliance with the statute. That such substantial compliance is suf-
ficient has been so often held by different courts, including this court,
that it is deemed unnecessary to cite authorities. Judgment for
plaintiff as prayed is therefore ordered.

HOOK v. MERCANTILE TRUST CO. OF NEW YORK et al.
(Circuit Court of Appeals, Seventh Circuit. October 8, 1898.)
No. 495.

1. Ra1LroAD MORTGAGE—PROPERTY INCLUDED—EVIDENCE OF OWNERSHIP.
The fact that a railroad company entered into possession ot terminal
property, the title to which was in another, and made improvements there-
on, does not tend to prove ownership of the property in fee by the com-
pany in favor of its bondholders without proof of a contract for the trans-
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" fer of the title, and where the possession s as readily attrlbutable to a
lease or license.
2. DECREE—VALIDITY—AMENDMENT AFTER TERM,

St. Il (1 Starr & C. Ann. 8t. p. 409) c. 22, § 37, providing for the amend-
ment of pleadings by leave of court, gives no authority for amendment
after the term at which a final decree bas been entered; and a second
decree, entered on the petition of a stranger to thé first, setting aside the
decree entered at the previous term, no notice to the other parties of such
proceeding being shown by the record, is void on its face.

Appeal from the Circuit Court of the United States for the Southern
District of Illinois.

The Chicago, Peoria & St. Louis Railway Company {which for brevity will
be here called the “Peoria Company”) was organized on February 7, 1887,
and became the owner by consolidation of the lines of railroad theretofore
known as the Peoria, Pekin & Jacksonville, extending from Jacksonville
through Havana to Pekin, and the Springfield. & Northwestern, extending
from Havana to Springfield. This road, the Litchfield, Carrollton & West-
ern, the Louisville & 8t. Louis, and the Jacksonville Southeastern were op-
erated under the control of William 8, Hook, as president or general manager,
as one system, known as the Jacksonville Southeastern Line, and books were
kept in that name of the accounts of the various corporations concerned.
On March 1, 1888, the Peoria Company executed a mortgage in the form
of a trust deed to the Mercantile Trust Company to secure bonds to the
amount of $1,500,000; on July 15, 1889, it executed another mortgage to the
Central Trust Company, as trustee, to secure first consolidated mortgage
bonds, so called, to the amount of $1,041,060, to enable it to redeem prior
bonds, and to discharge obligations incurred in the acquisition and consirue-
tion of its lines, one of which was described as terminating at Jacksonville,
and one to be constructed from Litchfield to Bast St. Louis; and on June
1, 1891, executed to the Metropolitan Trust Company, as trustee, a third mort-
gage, covering all its lines, one of which was described as ‘‘terminating in
the city of East St. Louis,” to secure bonds to the amount of $2,500,000.
There having been default in the payment of interest coupons of each series
of bonds, suits for foreclosure were brought by the respective trustees, by
the Mercantile Trust Company on September 21, 1893, and by the other com-
panies on later dates, and on October 26, 1893, the three suits were consoli-
dated under the title of the first. By subsequent amendments and supple-
mental bills, William 8. Hook, Mary B. Hook, and Marcus Hook were made
parties defendant; and it was alleged as ground for relief against them that
certain rolling stock, rights of way, and depot grounds, including the
terminals at East St. Louis and Jacksonville, which are the subjects of con-
troversy on this appeal, were acquired for and belonged to the defendant
railway company, and were subject to the several mortgages sued on,
though the title thereto appeared to be in William 8. Hook, Mary B. Hook,
and Marcus Hook. These defendants answered separately to the effect that
the terminal property at East St. Louis was conveyed by the Wiggins Ferry
Company to William 8. Hook in the year 1882, before the Peoria Company
was organized or thought of; that, at the time of the purchase, Marshall P.
Ayers and Augustus E. Ayers were connected in railroad enterprises with
William 8. Hook, and had purchased the terminal property, together with
other pieces of property, partly in the name of William S. Hook, and partly
in the name of Marshall P. Ayers; that on December 29, 1886, an account was
taken, and it was found that the sum of $30,871,56 was due and owing to M.
P. Ayers & Co., bankers at Jacksonville, Ill, for moneys advanced by Au-
gustus E. and Marshall P, Ayers upon the purchases made, including the
property at East St. Louis; that on that date Willam S. Hook, Marshall P.
Ayers, and Augustus E. Ayers executed to M. P, Ayers & Co. a promissory
note for the amount stated, and at the same time, or soon thereafter, exe-
cuted a declaration of trust, which included the properties in question, to
secure the payment of the debt evidenced by the note; that pending a suit
in the circuit court of Morgan county, Ill., to subject the properties to sale



412 89 FEDERAL REPORTER.

as the property of the Jacksonville Southeastern Raiflway Company upon
an execution against that company, Ayers & Co. transferred the note and
the security therefor to William 8. Hook, in consideration of the payment by
him of the amount of the debt, and William S. Hook in turp transferred the
same’ to Mary B. Hook, In consideration of the advancement by her to him
of the sums so paid; and that in that suit the declaration of trust was ad-
judged to be valid, and to constitute a lien prior to the lien of the execution
of the complainants in the suit, and it was ordered that the property be sold
and the proceeds of the sale applied first to the discharge of that lien. Be-
sides pleading the facts stated, and claiming that the decree so rendered was
an estoppel against the Peoria Company, and against all clalming under
that company, which, it was alleged, acquired possession pending the suit,
the appellant, Mary B. Hook, set up the same facts in a cross bill, and, by
a supplemental bill, showed that a sale had been made, by virtue of the de-
cree, to her, and that on the expiration of the time allowed for redemption
she had received a deed of conveyance. It was alleged in the answer of
each of.the defendants and In the cross bill of appellant that the properties
in dispute were not purchased for, nor an agreement ever made for the sale
thereof to, the Peoria Company, and that the possession of that company
had begun and been maintained under an agreement of lease at an annual
rental of $2,000, which, however, since 1893, had not been paid. She prayed
an adjudication of her title and a decree for unpaid rent.

Issues having been joined by replications in the usual form, the court, on
July 10, 1895, entered a. decree of foreclosure and sale, reserving “the remain-
Ing undisposed of claims, issues, and equities raised by the answers of the
defendants William 8. Hook, Mary B. Hook, and Marcus Hook,” and of other
parties mentioned, for further consideration and adjudication, unaffected
by the sale, which, however, by the terms of the decree, was to “include all
and singular the right, title, and interest of the defendant railway company,
and of the respective complainants as mortgagees in and to the property
claimed by any of the defendants.” Sale was made, reported, and confirmed,
and deed ordered, executed, reported, and approved. Upon the reserved is-
sues the master to whom the reference was made reported the evidence and
his conclusions. In respect to the East St. Louis property he found the
facts to be substantially as stated in the answer and cross complaint of the
appellant, and reported his conclusion that the title was hers, and had never
belonged to the Peoria Company. The Jacksonville property, he reported,
had been purchased by Hook and Ayers in 1882, 1883, and 1884, had been
included in the declaration of trust, and had taken the same course as the
property in East St. Louis, now being in the name of Mary B. Hook. The
exceptions of the complainants to these parts of the report the court sus-
tained, and declared a finding of its own, “that subsequent to the first day
of March, 1888, and prior to the 21st day of September, 1893, the defendant
William 8. Hook, for and in behalf of the defendant the Chicago, Peoria and
St. Louis Railway Company, acquired for use, in connection with the said
line of railway and the business thereof, certain parcels of land and rights
of way over the same; that the parcels of land and rights of way thus ac-
quired were purchased with funds belonging to sald defendant railway com-
pany, and the title thereto taken in the name of said William 8. Hook; that
the parcels of land and rights of way thus acquired are more particularly
described as follows.,” In the description which followed were included
the terminals at East St. Louls and Jacksonville, and a decree was accord-
Ingly entered that those properties belonged to and should be conveyed by
the appellant, or, in default thereof, by the master, to the Chicago, Peoria
& St. Louis Railroad Company, which, by the foreclosure sale and the con-
veyance thereunder made, had succeeded to the rights of the Peoria Com-
pany.

Isaac 1. Morrison, Thos. Worthington, and Samuel P, Wheeler, for
appellant, ;
Bluford Wilson, for appellees.

Before WOODS and SHOWALTER, Circuit Judges, and BAKER,
District Judge.



HOOK V. MERCANTILE TRUST CO. 413

WOODS, Circuit Judge, after making the foregoing statement, de-
livered the opinion of the court.

The finding of the court that the two properties now in dispute,
the terminals at East St. Louis and Jacksonville, were acquired by
William 8. Hook between March 1, 1888, and September 21, 1893,
for the Peoria Company, and paid for with its money, is not justified
by the evidence; and we find in the record no sufficient ground for
the contention that that cémpany ever acquired title to, or an inter-
est other than leasehold in, either of those properties. The deed
by which the property in East St. Louis was conveyed to Hook in
1882, five or more years before the organization of the Peoria Com-
pany, contains, it is true, a provision, which perhaps amounts to a
condition subsequent, that the premises shall be used solely for raii-
road purposes; but that condition is just as well satisfied by occupa-
tion for railroad purposes under a lease or license as under an abso-
lute title, and therefore has no force as evidence of the title now
asgerted. Other circumstances relied upon are hardly more relevant
or significant. It does not tend to show title in the Peoria Com-
pany if it be true that, under their contract with the Jacksonville
Southeastern Company, M. P. Ayers & Co. were bound, in the first
instance, to have furnished at their own individual expense the right
of way, terminals, and other real estate necessary for the use of the
latter company. While there is evidence that the larger part of the
purchase price of the East St. Louis property was paid with money
taken from the treasury of the Jacksonville Southeastern Company,
and there is, perhaps, some ground for the contention that the amount
s0 expended was afterwards made good to that company out of the
earnings of the Peoria Company, there is no direct evidence that the
purchase was made for the Jacksonville Southeastern Company; and,
if a resulting equity in favor of that company weré conceded, there
is no proof whatever of an agreement or intention at any time that
its right should be transferred to the Peoria Company. The proof of
reimbursement to the Jacksonville Southeastern Company and to W.
S. Hook of the sums paid for the properties out of the earnings of
the Peoria Company is found in balances in favor of the latter com-
pany against the other, and against Hook, shown in his personal ac-
counts and in the clearing-house accounts, so called, kept in the
name of the “Jacksonville Southeastern Line.” There is, however,
no hint in the evidence that, in consideration of such reimbursement
or upon any consideration whatever, the Jacksonville Company agreed
to part ‘with its interest, or that upon that or any other consideration
W. 8. Hook agreed to convey the legal title, confessedly in him, to
the Peoria Company; and it adds nothing to the argument if it be
conceded to have been the intention of W. S. Hook and his associates
from the first to extend their system of railroads to East St. Louis.
Their system was composed of several lines owned by companies
which, though their stockholders may have been largely the same,
must be recognized as distinct legal entities, whose respective rights
are no more to be confused than if they were so many natural persons.

The assertion that, during the interval between the purchases in
1882 and the “actual dedication” of the terminals to the uses of the
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Peoria Company, “the title to the property was held upon the books
of the Jacksonville Southeastern Railway, which was the clearing
house for the several roads in the system,” is in itself of uncertain
meaning, and is supported by considerations which do not tend to es-
tablish title in the Peoria Company. Real estate is not transferred
by one person or private corporation to another by dedication, nor
by a transfer of possession, unless done in pursuance of a contract
of sale followed by the making of improyements necessary to take
the contract, if in parol, out of the statute of frauds. There is no evi-
dence tending to show a contract for the sale or transfer of title, and
the possession and uses to which the properties were put by the Peoria
Company may as well be attributed to a lease or license as to a con-
tract for the title. The statement that the title was held on the books
of the Jacksonville Southeastern Railway is an impossible proposition,
and, as already explained, those books show nothing tending to estab-
lish the title asserted.

Passing the foregoing considerations, it is urged that the claim
of the holders of the bonds of the Peoria Company to the terminal
properties in dispute “is of the most positive and conclusive charac-
ter.” But the reasons for this statement are not convincing. It is
clear enough that the after-acquired property clauses of the first two
mortgages foreclosed and the description of existing lines contained
in the last were such as to include whatever interest the mortgagor
company had or afterwards acquired in the terminal properties at
Jacksonville and East St. Louis; but those properties not being specif-
ically described in any of the mortgages, and the title of record being
in Hook or Ayers, the recording of the mortgages did not operate as
notice to the world of the assertion by the mortgagor of a title or
interest adverse to the title apparent of record. Indeed, according
to the master’s supplemental report the Peoria Company did not enter
into possession of the disputed property at East St. Louis until July
1, 1891, one month after the date of the last mortgage. It was there-
fore not only not “vital,” it was not material, “to note” that the mort-
gage of March 1, 1888, antedated the declaration of trust made on
April 23, 1888, and with the mortgage to the Central Trust Company
was recorded in the counties of Morgan and St. Clair more than a
year prior to the recording of the declaration of trust; nor that those
mortgages were executed and recorded long prior to the institution
of the legal proceedings in the circuit court of Morgan county. Those
proceedings and the declaration of trust it will be necessary to con-
sider further along, but they have no bearing upon the question
whether the Peoria Company at any time acquired title to or an in-
terest in the terminal properties in dispute.

It is further asserted on the “testimony of Hook and others, and
the contemporaneous record,” that the Peoria Company had entered
into exclusive possession of the properties, and had exercised such
control and possession as to perfect its title as against Hook and all
claiming through him. This implies that that company, by contract
or in some mode, had acquired an interest or right which might be
made a perfect title; but there is no proof of such imperfect title,
and without it, and without the aid of the statute of limitations, mere
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possession and control, though adverse, have no tendency to perfect
or to create title to real estate. In this connection stress is laid upon
a Jetter of W. 8. Hook, written on March 3, 1892, to Hatch & Foote,
brokers of New York, who were employed to sell the three series of
mortgage bonds executed by the Peoria Company, and upon their
testimony that they understood that the company owned the terminals
at East St. Louis; but it is enough to observe that that letter does
not say nor justify an inference that the Peoria Company owned the
property in dispute, and it does not appear that any purchaser of
bonds was so told or understood, or bought in the belief that the ter-
minal property was covered by the mortgage. The public record to
which all were bound to look, unless excused from so doing by the
conduct of the apparent owner of record, showed that the title was
in Hook, and the beliefs of Hatch & Foote, not communicated to a
purchaser of bonds, were of no consequence.

It was shown, too, that in fire insurance schedules the property
had been described as “East St. Louis, Illinois, freight depot and
platform, 1 story (title in W. 8. Hook, but is R. R. property).” That
was literally true, and, whoever was responsible for it, was no justifica-
tion for an inference that the title to the land was other than it ap-
peared to be of record. The possession of the Peoria Company, and
the improvements which it made, as already stated, are attributable
to a lease or license, and, without proof of an agreement to transfer
the title, do not tend to prove ownership of the fee by that company.

The remaining proposition—that, the Peoria Company being insol-
vent in 1893, Hook, as president and director, was hound as a trustee
to handle and account for its moneys honestly, and was estopped as
against the bondholders and general creditors from preferring him-
self or his relatives in any way—may be true, but its tendency to
establish the title of that company to the particular pieces of real
estate in dispute is not perceived. In the absence of conveyance or
contract therefor, the ownership of land cannot be affected by the
state or changes in the state of individual accounts. Our conclusion
is that the court erred in its finding and decree that the Peoria Com-
pany had ever acquired in the properties in question an interest other
than a leasehold which it could mortgage.

The conclusion stated makes it necessary to consider whether upon
her cross bill the appellant is entitled to a decree for unnaid rents. If
she became the owner of the property, as she claims to have done, by
force of the sale upon the decree of the Morgan circuit court, she is en-
titled to that relief; but not if she can be regarded as having obtained
only the right or lien created by the declaration of trust in favor of M.
P. Ayers & Co.. 'We are of opinion that she did not acquire title by
force of the proceedings in the suit in the Morgan circuit court. That
suit was brought by Kennedy and others, trustees in a mortgage ex-
ecuted by the Jacksonville Southeastern Railway Company, to subject
the terminal property at East St. Louis to sale by virtue of an execu-
tion issued upon a judgment at law against the Jacksonville South-
eastern Railway Company, on the theory that the property was bought
for and with the money of that company and therefore belonged to
it. Beésides the railway company, William 8. Hook, Marshall P.
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Ayers, and Augustus E. Ayers were made defendants; it being aver-
red in the bill on information that they claimed to have advanced in-
dividual moneys to the amount of $30,000 upon the purchase price of
the properties described and were holding the titles thereto to secure
the repayment to them of that sum. Process was served on all of
the defendants, and the Ayers, by themselves and also jointly with
Hook, answered, setting up the declaration of trust as a prior lien
upon the property for the amount of the debt evidenced by the note
to M. P. Ayers & Co., but not disputing that subject to that lien the
property belonged in equity to the Jacksonville Southeastern Railway
Company, and was liable to sale under the execution which the com-
plainants had caused to be levied upon it. A cross bill was also filed
by the defendants Marshall P. Ayers and Augustus E. Ayers jointly
with John A. Ayers, who with them composed the firm of M. P. Ayers
& Co., setting forth the same facts, and implying the same theory.
The railway company did not answer, and was not defaulted. The
cause was continued from term to term until the May term, 1893,
at which the court entered a decree commencing with the recital, “And
now, on this 26th day of May, A. D. 1893; comes the parties to this suit,
by their respective solicitors,” ete. If, as has been asserted, there was
in fact but one solicitor in the case, the verb singular was not far
wrong. The substance of the decree is a finding and adjudication,
according to an agreement filed, of the relative rights of Hook and of
M. P. and Augustus E. Ayers in the note secured by the deed of trust;
it being adjudged that Hook, on payment of the sum of $12,813.43,
with interest, in addition to other sums already paid, should be subro-
gated to the right, title, and interest of Marshall P. Ayers and Au-
gustus E. Ayers in and to the premises described in the declaration
of trust, and that, upon payment to them of that sum with interest,
they should execute to Hook a deed of quitclaim for the prem-
ises; and, upon a finding that judgment had been recovered by the
complainants and executions thereon issued and levied as alleged in
the bill, it was decreed that the master in chancery of the court “pro-
ceed to sell all and singular the right, title, and interest of the Jack-
sonville Southeastern Railway Company in and to the real estate here-
inafter described, subject, however, to the debt of the said William
8. Hook, as subrogated in this decree, and of [to] the debt provided for
yet unpaid to the said M. P. Ayers & Company, as found in said stipu-
lation,” ete. The decree is a final one, and contains no reservation
or provision for further proceedings, except “that the master report
his proceedings under this decree to this court.” After the entry
of this decree no further step was taken until the next November term
of the court, at which, on December 26, 1893, Mary B. Hook pre-
sented a petition, entitled in the cause, in which she set out at length
the previous pleadings, proceedings, and the agreement on which the
finding and decree were based, and alleged full payment by William .
Hook to the Ayers of the remaining sum due them, and that William S,
Hook, having so acquired the entire interest, had assigned the debt
and the declaration of trust to her in consideration of moneys to the
full amount of the debt advanced by her to enable him to make the
purchase of the Ayers. Without notice to any of the parties to the
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original suit, and without recital of appearance by any of them, and
apparently without proof of the consent of any of them, the court per-
mitted this petition to be filed, and thereupon, on the same day, en-
tered a decree, whereby, after reciting the previous proceedings at
length, it was ordered that the decree entered “by consent” at the
preceding May term be set aside; that “this cause stand upon the
docket in the name of the original complainants and against the re-
spondent Mary B. Hook”; and then, after a finding “that the com-
plainants have a right to proceed with the sale of said property to sat-
isfy said executions, but subject to all the rights vested in the said
Mary B. Hook, as hereinbefore found,” proceeds to order, adjudge,
and decree that the Jacksonville Southeastern Railway Company pay
to the master for the use of Mary B. Hook the sum of $43,939.40,
with interest, and $61,475, with interest, for the use of the com-
plainants, and that in default of such payments within 10 days the
master proceed “to sell all and singular the real estate described in
the bill in this cause,” and out of the proceeds pay in their order
the costs, the sum due to Mary B. Hook, and that due to the complain-
ants, and the remainder, if any, turn over to the Jacksonville South-
eastern Railway Company.

For a justification of these proceedings, upon the petition of the
appellant, reference is made to section 37, ¢. 22, St. Ill. (set out in a
footnote)* ; but no authority will be found there for such proceed-
ings after final decree, begun and prosecuted, as they were, without
notice to or appearance by the parties, and after expiration of the
term of court at which the decree was rendered. On its face, there-
fore, the decree under which the appellant claims title was void as
against all the parties to the original suit and decree, and therefore
could be of no avail to her in the present litigation. Whether effect
might be given to the second decree by proof that it was in fact en-
tered upon notice to or with the knowledge or consent of the original
parties is a question which does not arise upon this record. There
being no proof that the title of the premises in question is in the ap-
pellant, her present demand for the recovery of unpaid rent must be
denied. Whether there was in fact a lease by W. 8. Hook to the
Peoria Company of the terminal grounds at East St. Louis, and what
were its terms; whether the declaration of trust was valid, and con-
stituted a lien upon the properties described in it; what was the
amount of the lien, and does it belong to the appellant; what is the
force of either or both of the decrees of the Morgan circuit court; and
incidental questions,—need not be, and are not now, considered. The
decree below, in so far as it adjudged the two terminal properties in

1 Section 37. “The court may extend the time for answering, replying,
pleading, demurring, or joining in demurrer, and may permit the parties to
amend their bills, pleas, answers and replications, on such terms as the court
may deem proper, so that neither party be surprised nor unreasonably de-
layed thereby; and no amendment shall be cause for a continuance, unless
the party to be affected thereby, or his agent or attorney, shall make affi-
davit that, in consequence thereof, he is unprepared to proceed to trial of
the cause at that term, and that he verily believes that if the cause be con-
tinued such party will be able to make such preparation.” 1 Starr & C. Ann.
St. IIL p. 409, c. 22,

89 F.—27
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question to have belonged to the Peoria Company, and to have come
under the lien of the mortgages executed by that company, is reversed,
at the costs of the appellees, and the cause remanded for further pro-
ceedings not inconsistent with this opinion.

SOUTHERN DEVELOPMENT CO. OF NEVADA v. SILVA.L
(Circult Court,. N. D. California. August 8, 1881,)

1. Juory TRIAL—WAIVER—-EQUITY
‘Where a complainant brings a suilt in equity, and presses it to a hearing
on the merits over defendant’s objection to the jurisdiction, he waives his
right to a jury trial

2. EQUITY—JURISDICTION-—REHEARING.

Where one brings a suit in equity, and presses it to a hearing on the
merits over defendant’s objection to the jurisdiction, and it is defeated
on the ‘merits, and there are some grounds which would seem to entitle
an equity court to jurisdiction, complainant’s motion for a rehearing on

-.the ground of want of jurisdiction will be denied.

Action by the Southern Development Company of Nevada against
one Silva. There was a decree for defendant, and complainant ap-
plies for a rehearing. Application denied.

P. Reddy, for complainant.
Langhorn & Miller, for defendant.

SAWYER, Circuit Judge. This is a bill to rescind a contract of
purchase of a silver mine, on the ground of fraudulent representations,
and to recover the consideration paid. The mine had been worked for
some time before the filing of the bill to rescind, and exhausted of
such mineral as was found in it. The defendant demurred for want
of equity, and insisted that it was not a case for equitable cognizance,
while complainant earnestly maintained the contrary. The court,
being of opinion, upon the authorities, as they then stood, that the bill
presented a case for equitable cognizance, overruled the demurrer,
and required an answer to the bill. An answer and replication hav-
ing been filed, and the testimony regularly taken, in pursuance of the
equity practice of the court, the case was finally heard and submitted
on the merits. The defendant again at the final hearing earnestly
pressed the jurisdictional objection, and the complainant as earnestly
ingisted upon the jurisdiction. After elaborate arguments upon
voluminous testimony, and a full epnsideration, the court came to the
conclusion that the case was within its equity jurisdiction, and that
the bill must be dismissed on the merits. The opinion on file in
the case was thereupon written, and concurred in by the district judge,
and was ready for announcement. Before the announcement a sup-
plemental brief of defendant, filed in another case, but made appli-
cable to this also, attracted the attention of the court, in which the

1 This case has been heretofore reported in 12 Sawy. 526, and is now pub-
lished in this series. so as to include therein all circuit and district court cases
elsewhere reported which have been inadvertently omitted from the Federal
Reporter.



