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FAYERWEATHER et al. v. RITCH et al.
(Circuit Court, 8. D. New York. August 30, 1898.)

JURISDICTION OF FEDERAL COURTS—SUITS IN REM.

A suit by heirs against trustees under a will to recover a residue in the
hands of defendants is not one to enforce a lien or claim on property,
within the act of March 3, 1875, giving the circuit court of the distriet
where the property is situated jurisdiction in such cases, with power to
bring in nonresident defendants.

Motion for a temporary injunction, and for the appointment of a
receiver, and motion to set aside service of a subpcena on a nonresi-
dent defendant. :

Roger M. Sherman and William Blaikie, for the motion.
W. B. Putney, John E. Parsons, and C. N. Bovee, Jr., opposed.
Howard A. Taylor, for Lincoln University.

LACOMBE, Circuit Judge. In view of Judge Wheeler’s opinion
upon decision of the demurrers (88 Fed. 713), it must be assumed that
there has been no adjudication in any court, sufficient to constitute
due process of law, as to the validity of the release which complain-
ants impeach as being obtained by fraud. There is sufficient shown
in the moving papers to warrant the court in preserving the status
quo until final hearing, but it would seem that this may be done suffi-
ciently by injunction. Complainants may take an order enjoining
Ritch, Bulkley, and Vaughan from paying over any more of the $600,-
000 still in their hands, and such of the other defendants served as are
residents of this district, or have appeared here either by notice of
appearance generally, or otherwise by actual appearance without res-
ervation, from disposing of or further incumbering the proceeds of
any sums of money paid to them under the alleged secret trust until
final hearing or further order of this court.

The present suit is not one “to enforce any legal or equitable lien
upon, or claim to, or to remove any incumbrance or lien or cloud upon
the title to real or personal property within the district.” No specific
real property or personal property is sought to be affected. It is not
therefore within the saving clause of the act of 1888, which preserves
section 8 of the act of 1875. The motion, therefore, of Lincoln Uni-
versity, a citizen and resident of Pennsylvania, to set aside service
of subpeena, is granted; and the injunction against Ritch, Bulkley,
and Vaughan will except any payments to that particular corpora-
tion. Motion for receiver is denied.

RYAN v. SEABOARD & R. R. CO. et al.
(Circuit Court, E. D. Virginia. September 26, 1898))

INJUNCTION-—TEMPORARY RESTRAINING ORDER.

A restraining order, in anticipation of a hearing of a motion.for an in-
Junction, should not be granted except upon the moral certainty of an
irreparable injury if it be refused, nor should it be continued when it is
made to appear that such a result is not imminent.

89 F.—25
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On Application for Continuance of Restraining Order.

Elihu Root, Wm. L. Marbury, D. L. Groner, and Stiles & Holladay,
for complainant. ’ '
Fisher, Bruce & Fisher and Watts & Hatton, for defendants.

SIMONTON, Circuit Judge. This case has been heard after an
exhaustive argument, and needs no further discussion. The original
bill was filed in order to establish rights claimed by the complainant
in certain shares of stock (153 shares) in the Seaboard & Roanoke Rail-
road Company, purchased by him from one of the signers of the pool-
ing agreement, and charged to have been illegally surrendered, can-
celed, and transferred to Louis McLane, one of the pooling committee.
To give complainant all the rights of his purchase, it is necessary to
set aside the pooling agreement, which he charged was in itself in-
valid, and which he also charged was being used in perpetuating the
control of the present administration. This control, it was alleged,
was abused, to the great detriment of the stockholders, by the presi-
dent, who made large profits illegally through a firm of which he was
a member, and it sustained in power other officials, who made it serve
their own selfish ends. The charges of malpractice and fraud made
in the bill were so grave, and the immediate necessity for a change in
administration so urgent, that, in addition to the rule to show cause,
a restraining order was issued upon the presentation and hearing ex
parte the sworn statements of the bill. Begides this, the malpractice
charged against the president and the other officials was of such a
character that the details and evidence of it are known only to those
engaged or concerned in it, discoverable only after an inspection of
the books of the corporation. A master was therefore appointed,
before whom such an investigation could be had. It being apparent
that the scope and validity of the pooling agreement was of the very
essence of the case, it was evident that the persons who signed this
pooling agreement and covenanted inter sese should be parties to this
suit. A demurrer to thig effect was sustained. Thereupon the com-
plainant has filed his amended bill, in which, after stating the impossi-
bility of ascertaining the names of all the persons who signed the
agreement, he made certain of the signers, citizens of the state of
Maryland, parties defendant, as representatives as well of their own
interests as of that of the other signers in like plight with themselves;
and now he asks a continuance of the restraining order heretofore
made, and prosecution of the proceedings before the special master
heretofore ordered. To this amended bill the defendants R. C.
Hoffman and L. R. Watts interpose by plea setting forth the names
of other signers of the pooling agreement, who they aver are neces-
sary parties, and who are citizens of the state of New York, of which
state complainant is also a citizen. Thereupon they challenge the
jurisdiction of this court.

A press of engagements and absence from my library prevent a
decision -of these grave questions after the consideration which they
demand. They are reserved for the present, and will be disposed of
in a supplemental decree,
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But the pressing present necessity is whether the restraining order
heretofore of force be continued. TUnder this restraining order, no
vote can be cast representing stock in the pool, except by the stock-
holder present in person; the provisions of the agreement authorizing
the vote by the committee, in the absence of the stockholder, to the
contrary notwithstanding, Under the same restraining order, certain
shares, alleged to have been purchased from several stockholders by
the Ralelgh & Gaston Railroad Company, the names of which stock-
holders appear in the order, cannot be voted either by the member of
the committee in the pool or by any other person. When this re-
straining order was granted the emergency was pressing. An annual
meeting of the corporation was very near at hand, at which the
officials, includimg the board of directors, was to be chosen. If not
restrained from voting upon the stock controlled by the pool organ-
ized for an illegal and corrupt purpose, and on the shares charged to
have been fraudulently purchased by the Raleigh & Gaston Railroad
Company, the administration, charged with so many and such gross
abuses of power, would certainly retain control. This emergency
no longer exists, That meeting has been held, and has done its work,
notwitlistanding the existence of the restraining order. The old ad-
ministration was retained. Another annual meeting is approaching,
it is true. But it was admitted at the bar that, even if the restrain-
ing order remain of force, the only possible result would be a failure
to elect, and the consequent holding over of the present administra-
tion. A restraining order in anticipation of the hearing on a motion
for an injunction is a serious exercise of power. It should not be
granted except upon the moral certainty of an irreparable injury, if it
be refused. It should not be continued when it be made to appear
that such a result is not imminent. 'This condition of things does
not now exist here. For this reason the original order will be modi-
fied.

The inspection of the books and papers will also be suspended.
The case turns upon the invalidity of the pooling agreement. If that
agreement be valid, the complainant in this action, under these plead-
ings, has no standing in court. As at present advised, I am not pre-
pared to say that the pooling agreement is or is not invalid.

‘With regard to the stock which it is said was purchased by the
Raleigh & Gaston Railroad Company: For the purposes of this suit,
and so far as all the parties to this suit are concerned, the sale of this
stock has been so far accomplished that the vendors have parted with
their interest in it. This is alleged in the bill, and pro hac admitted
by the demurrer. Of course, the admission binds only the parties de-
murring. It is their admission for the purposes of the case. The
restraining order, therefore, binds all parties to this cause. None of
them can vote this gstock. But it can bind no one else. It was con-
tended that the vendors of this stock were necessary parties. This
was denied by the complainant, and his position has been sustained.
‘Whatever rights they may have, if any, the vendoxs are not within the
scope of the restrammfr order.
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CENTRAL TRUST CO. OF NEW YORK v. CHATTANOOGA, R. & C. R.
R. et al. (OWENS et al., Interveners).

(Circuit Court, N, D. Georgia. September 14, 1898.)
No. 736.

1. RATLROAD MORTGAGE—ROAD SBUBSEQUENTLY BUILT.
A railroad mortgage, in terms covering the entire line of road from
one terminus to the other, is valid as to the entire line, though a portion
of it was unbuilt when the mortgage was executed.

2. SBAME—PRIoRITY OF LIEN§—EARNINGS UNDER RECEIVERSHIP.

Though a railroad trust deed does not in express terms cover the in-
come or earnings of the road, a provision authorizing the trustee, on
default, to take possession of and operate the road until sale, operates
as an appropriation of the income during that timeé®to the mortgage
debt, and earnings under a receiver appointed by the court pending fore-
closure, at the instance of the trustee, must be applied in payment of a
deficiency judgment rendered in favor of the trustee after sale of the
road in preference to general judgments against the mortgagor, which,
though prior in tinie to the deficiency judgment, are subsequent to the
mortgage.

In this suit a trust deed executed by defendant company was fore-
closed and its road sold. The present hearing is upon demurrer to a
petition of intervention filed by Owens and others, general judgment
creditors of defendant company, asking payment of their judgments
from the earnings of the road during the receivership, in preference
to the deficiency judgment in favor of the mortgage bondholders.

Halstead Smith and Dean & Dean, for interveners. -
King & Spaulding, for defendant.

NEWMAN, District Judge. In disposing of this matter, it may be
proper to mention, first, that, in 1892, the Chattanooga, Rome &
Columbus Railroad, as to which this proceeding relates, was a part
of the Central of Georgia System of railroads; that is, it was a
part of the Savannah & Western System, which had become a part
of the Central System. In 1892 all of the roads comprising the Cen-
tral System were placed in the hands of a receiver, by order of the
United States circuit court for the Southern division of Georgia. Mr.
H. M. Comer, after some changes, ultimately became receiver under
this first bill. Subsequently, in 1893, under a bill filed to foreclose
the Savannah & Western bonds, Comer and R. J, Lowry were ap-
pointed receivers of the Savannah & Western. In December, 1893,
a bill was filed by the Central Trust Company, trustee for certain still
underlying bonds of the Chattanooga, Rome & Columbus Railroad
Company, to foreclose the mortgage or trust deed. Under this last
bill, Comer and Lowry having asked to be relieved as to this prop-
erty, a separate receiver, E. E. Jones, was appointed by this court, in
February, 1894, There was a sale of the Chattanocoga, Rome &
Columbus Railroad under this last foreclosure, and it' was purchased
by a committee, representing the bondholders. Certain judgment
creditors of the Chattanooga, Rome & Columbus Railroad now come
into court, by intervening petitions, and ask that the proceeds of the
sale of the road be paid to them in preference to the bondholders.



