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to the. co.. mplainant, but to...Ben. .. n....!and. Cole" in .. th.e .h.Olders of
the bonds; and the duty of protecting the interest thereby conveyed
rested upon them. They ax:e the 'proper plaintiffs in a .suit of this
nature. To entitle a holder of bonds secured by such a mortgage to
maintain a. separate and independent suit, he must show a request
made to the trustee to suit, and a refusal on his part, or
some other good reason why the trustee may not represent mm in the
suit. Electric Co. v. La Grande Edison Electric, Co., 31 C. C.
A. 118,87 Fed. 590; Morgan v.Railway Co., 15 Fed. 55; Barry v.
Railway Co., 22 Fed. 631.
For the reason last stated, an(l without now considering the merits

of the bill, an order will be entered sustaining tbe demurrer, with
leave to the complainant to amend within the usual time if it shall
be so advised.

SAN DIEGO LAND & TOWN CO. v. JASPER et al.
(Circuit Court, S. D. California. August 22, 1898.)

1. InRIGATION COMPANIES-REGULATION OF RATES-LIMITATION UPON AUTHOR-
ITY.
While individuals and corporations appropriating water under the con-

stitution and laws of the state, and furnishing the same to consumers,
do so subject to the right of the state authorities to regulate the rates
to be charged, they are within the protection of the guaranty of the
fourteenth amendment to the federal constitution that they shall not be
deprived of their property without just compensation, and it is the duty
of courts to annul rates so established when found to be unreasonable
and unjust.

2. STATUTE-POWERS OF SUPEHVISOni'l TO FIX WATEH RA'I'ES.
A board of supervisors, acting under St. Cal. 1885, p. 95, which au-

thorizes it on petition to fix water rates to be charged to consumers out-
side of cities and towns, and requires it III doing so to ascertain the value
of the distributing system, and the reasonable expenses of its manage-
ment and operation,and to fix such rates that the net aunual receipts
and profits to the owners shall be not less than 6 per cent. on the value
of the property. actually used and useful to the appropriation and fur-
nishing of such waters, has no power to determine as a mn.tter of law
that under the contracts between a water company and its consumers
the latter are required to pay only such rates as will pay the expense
of maintaining and operating the system, without providing for making
good the depreciation of the plant, or any profit to the owners, and to fix
rates upon that basis.

3, SAME-BASIS FOR. DE'I'ERMINING RATES.
In determining what is a fair rate to be charged by a company for

water, which will allow a fair interest to its owners, the actual present
value of ltsproperty, and not its cQst, is to be taken as the basis:

This is a suit in equity by the San Diego Land & Town Company, as
the owner of an irrigation system, for the amendment of rates of
charges to its cot;lsumers, fixed by the board of supervisors of Sal).
Diego county. Heard on exceptions and demurrer to the bill.
Works, Works & Ingle and Works & Lee, for complainant.
A. H. Sweet, for defendants.

ROSS, Circuit Judge. The bill in this suit shows upon its face that
the has acquired certain water, water rights, reservoirs,
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and a distributing system for furnishing water for domestic, irriga-
tion, and other purposes to consumers within and outside of the city
of National Oity, in the county of San Diego, state of Oalifornia, to-
gether with a franchise for the impounding, sale, disposition, and
distribution of the water to such consumers; that the complainant
and its predecessors in interest, in procuring the said water and water
rights, reservoirs, and distributing system, expended up to October
4, 1897, $1,026,022.79, of which amount there was expended the sum
of $65,000 for the enlargement and extension of the system by con-
structing its "pipe line No.2"; that all of the expenditures mentioned
were reasonably necessary for the purposes stated, and that the whole
of the system so constructed is actually used and useful in the appro-
priation and furnishing of the water; that the annual reasonable
expenses of the complainant, including the cost of repairs, replace-
ments by reason of depreciation, management, and operation of the
property, have amounted to not less than $20,000, and will amount to
that sum, or more, for the current year; that the total receipts that
can be derived by the complainant at the rates fixed by the ordinance
by the bill sought to be annulled, including all moneys received from
the city of National Oity and its inhabitants under rates fixed by
the board of trustees of that city, will not exceed the sum of $25,000
per annum; that the cost of putting in the distributing system within
the city of National Oity, not including the costs incurred outside of
the limits of the city, amounted to the sum of $188,753.90; that all
of the mains and pipes of the complainant and other parts of its
property so used in furnishing water to consumers are perishable prop-
erty, and require to be replaced at least once in 16 years, and require
frequent repairs; that one of the large mains of the complainant so
used for supplying water to consumers has so depreciated as to ren-
der it necessary to replace a large portion thereof during the present
year, at a cost to the complainant of not less than $12,000, and that
there are other pipe lines of the complainant that have so depreciated
that it will be necessary to replace the same at large expense in the
near future, and that the annual depreciation of the entire system
will amount to not less than $44,000; that the amount that can be
realized from the city of National Oity and its inhabitants per annum
under the rates fixed by the board of trustees of that city, and now in
force, has not heretofore, and will not in the near future, exceed the
sum of $13,200; that the value of the water, water rights, reservoirs,
franchises, and property necessary for the proper operation of its
business, and now owned by the complainant, is $1,026,022.79. The
bill, after referring to provisions of the constitution and statutes of
the state of Oalifornia respecting the use of all waters now appropri-
ated or that may be hereafter appropriated for irrigation, sale, rental,
or distribution, alleges that on the 1st day of September, 1897, the 25
individual defendants, other than the members of the board of super-
visors of San Diego county, filed with that board a petition praying
it to regulate and prescribe the rates and compensation to be collected
by the complainant for water so furnished by it within the county of
San Diego outside of its cities and towns; that the hearing of the
petition was fixed for the 4th day of October, 1897, and due notice
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thereof given; that the petition came on regularly for hearing at the
time appointed, and tha.t thereupon the consumers taking water from
the complainant's system of waterworks, none of whom were petition-
ers, filed with the board this protest:
''To the Honorable Board of Supervisors: The present consumers of water

for irrigation from the system of the San Diego Land and Town Company
who live outside of the city of National City hereby allege and claim that
each of them respectively has, by purchase or otherwise, become the owner
of a right to the tlow and use of so much of the water appropriated by said
company for sale, rental, and distribution as is necessary to irrigate his or
her respective tracts of land under said company's system; that to each of
said tracts of land the said company or its predecessor in title did, by its
consent and voluntary act, annex the easement of the right to the flow and
use of water from said system for irrigation of such tract in freehold; that
each such consumer has fully paid or otherwise satisfied said company and
its predecessors for the full price and value of such water right; and that
none of such consumers, nor any of the lands of such consumers, are liable
to pay to said company any water rate other than their due proportion of
the annual reasonable expenses of such company to cover the cost of re-
pairs, management, and operation of the works used and useful to the ap-
propriation and furnishing of such water to such lands. And each and all
said consumers protest against the fixing of any rates as to them, to provide
or create net annual receipts and profits upon the value of said company's
water system so used and useful for the appropriation and furnishing of
s\lch water to their respective lands. Haines & Ward,

"C. H. Rippey,
"Attorneys for Said Consumers."

The bill alleges that the complainant furnished to the board of
supervisors full, complete, and accurate statements and proof of the
value and cost of the dams, reservoirs, pipes, pipe lines, and all other
property actually used and useful to the appropriation and furnish-
ing of such water belonging to and possessed by the complainant,
and also its annual reasonable expenses, h;lCluding the cost of repairs,
management, and operating its works, and also the cost of all exten-
sions, enlargements, and other permanent improvements; that it was
shown by such statements and proof that the cost and value of the
waterworks and system of the complainant amounted to the sums
already stated, and that the annual reasonable expenses, including
the cost of repairs, management, and operating the works, and the cost
of extensions and enlargements, were as stated; that no pr()of was
made, or evidence given, to the contrary by the petitioners or any
one else; that the complainant, upon the conclusion of. the evidence,
requested the board, in writing, to find and determine the following
matters:
"(1) The value of the dam, reservoir, water rights, and distributing sys-

tem, and all other property actually used by the company, and useful to the
appropriation and furnishing of such water. (2) The annual reasonable ex-
penses of the company, including the cost of repairs, management, and
operating its works. (3) The cost of any extensions, enlargements, or other
permanent improvements of the waterworks of the company since the origi-
nal construction of jis plant. (4) The amount of depreciation of the plant
of the company by natural wear from use and the action of the elements,
either by way of percentage per annum of such deterioration, or the gross
sum thereof for the years since the company commenced to furnish water.
(5) The rates for irrigation, necessary to be charged, together with ttic
domestic rates, in order to return to the company net annual receipts and
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profits of not less than six per cent. upon the value of its property as found
by the board."

It is alleged that the board wholly failed and refused to make the
findings or determine the matters set forth in the request, or any or
either of them, and that the board did not find or determine the value
of the complainant's property actually used and useful in the appro-
priation and furnishing of the water, or the annual reasonable ex-
penses of the complainant, including the cost of repairs, management,
and operating the works; nor did it determine, or attempt to deter-
mine, the cost of any extensions, enlargements, or other permanent
improvements; nor did it, in fixing the rates, adjust, or attempt to
so adjust, the same as that the net annual receipts and profits thereof
to the complainant would be not less than 6 per cent. on the value
of its waterworks and plant actually used and useful in the appropria-
tion and furnishing of such water to consumers, or any net annual
receipt or profits whatever. It is alleged that the board, without
finding or determining the matters and things they were required by
law to find and determine, and without ascertaining, or attempting
to ascertain, whether the rates fixed would return to the complainant
6 per cent. net on the value of its plant, passed and adopted an ordi-
nance, which is set out at large in the bill. It is alleged that not one
of the petitioners before the board was a consumer or taker of water
under or from the complainant's system, or in any way interested
in the price or rates at or for which water is or will be furnished
by the complainant; that there is pending in this court a suit brought
by Charles D. Lanning, receiver of the San Diego Land & Town Com-
pany of Kansas (predecessor in interest of the complainant), against
H. M. Osborne et aI., wherein the defendants are the same persons
who appeared before the board of supervisorS; and filed the protest
above set forth; that in that action the said receiver alleged that the
land and town company, and he, as its receiver, had fixed and estab-
lished a rate under the water system then owned by that company,
and now owned by the complainant, of $7 per acre per annum for irri-
gation; that the defendants to the suit refused to pay that rate,
and were about to bring a multiplicity of suits to prevent the receiver
from collecting or enforcing the collection of the $7 rate, and praying
that that rate be declared legal, and the defendants to the suit be
enjoined from prosecuting suits in the state courts; that the defend-
ants to the suit appeared, and answered the bill of complaint therein,
setting up, among other things, that some of the defendants had pur-
chased water rights from the company, tbat some of them had pur-
chased lands from the company with the water right attached, that
others of said defendants had procured a water right to their lands
by the voluntary furnishing of water thereto by the company without
compensation, and that the company had contracted to furnish and had
furnished water to all of the lands at a rate of $3.50 per acre per
annum, and alleging that by reason of their purchasing or otherwise
procuring of said water rights they were l).8t bound to pay such rates
as would return the company any profit, but were only bound to pay
such rates as would meet the expense of operation and management
of the plant, and that, by reason of the company having fixed and
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established an annual rental of $3.50 per acre for irrigation, it was
estopped to fix, charge, or collect a higher rate; that such proceed·
ings were had in that suit that upon exceptions to the said answer
it was held and decided by this court that the matters set up in said
answer were impertinent and insufficient, that any contracts made
by the company as alleged in its answer were void, that the com-
pany or its receiver had the lawful right to change and re-establish
its rates, and that the only remedy of the consumers and defendants
was to appeal to the board of supervisors to fix and establish the
rates; that no final decree has yet been rendered in that suit, but the
defendants thereto avow their intention to appeal from the decree
of this court, when entered, and still refuse to pay the rates established
by the company. It is alleged that the said consumers, not being
willing to petition therefor themselves, and contending that rates
different from those first established by the land and town company
could not be fixed or established either by the complainant or by the
board of supervisors, nevertheless procured the individual defendants
to the present suit to file the aforesaid petition to the board of super-
visors of San Diego county, in order that the said consumers might
insist upon and procure the fixing of rates upon the basis claimed by
them of returning to the complainant its expenses of operation and
management only, without any net revenue or profit to it; that said
consumers did appear in the proceeding before the board of super-
visors of San Diego county, and by their protest and otherwise main·
tain and insist that they were entitled to have the rates so fixed,
and in support of their contention, and over the objections of the com·
plainant, they were allowed to and did make proof of their respective
purchases of water rights and purchases of lands from the land and
town company, and of representations made by that company to the
effect that water would be furnished to the land sold by it to some
of said consumers for $3.50 per acre per annum for irrigation, and that
the board of supervisors, instead of fixing the rates so as to retUl'n
to the complainant a net profit of not less than 6 per cent. upon the
value of its plant, acted upon the said protest and the proof made
thereunder, and in pursuance thereof, and in violation of the express
provisions of the statute of the state of California, arbitrarily, un·
justly, and without right, so fixed the rates by the ordinance set out
in the bill as to provide for the expenses of operating and managing
the complainant's plant, and so as to return to the complainant no
net profit whatever, or to make good or in any way provide for the
natural depreciation of the plant. It is alleged that the rates so
fixed by the board of supervisors are unreasonable and unjust, and
will return to the complainant no revenue whatever; and, if the com·
plainant is compelled to furnish water at the rates so fixed, it can
do so only at a continual actual loss to it. To the bill the defend-
ants filed exceptions, and also demurrers, which are now for dispo-
sition.
It is declared by the of the state of California that the

use of all water now appropriated or that may hereafter be appro·
priated for sale, rental, or distribution is a public use, and subject
to the regulation and control of the state in the manner to be pre·
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scribed by law, with certain specific provisions not pertinent to the
present question. It is further provided by that constitution that
the right to collect rates or compensation for the use of water supplied
to any county, city and county, or town, or the inhabitants thereof,
is a franchise, and cannot be exercised except by authority of, and in
the manner prescribed by, law. Const. 1879, art. 14:, §§ 1, 2. Pursu-
ant to those constitutional provisions, the legislature of the state, in
March, 1885, passed an act entitled "An act to regulate and control
the sale, rental, and distribution of appropriated water in the state
other than in any city, city and county, or town therein, and to secure '
the rights of way for the conveyance of such water to the places of
use." St. Cal. 1885, p. 95. By the terms of this act the boards
of supervisors of the several counties are given power, and it is made
their duty, in the manner prescribed by the act, to fix the maximum
rates at which any person, company, or corporation may sell, rent, or
distribute water appropriated for the purpose. The circumstances
and conditions under which such board is authorized and required to
do that thing are prescribed by sections 3-6 of the act. The action
of the board can only be invoked, in the first instance, by a petition
in writing of not less than 25 of the inhabitants who are taxpayers
of the county. It was pursuant to that provision of the state statute
that the petition of the 25 individual defendants to the present suit
was filed with the defendant board of supervisors for the fixing of the
rates in question. The statute provides that when such a petition,
so signed, has been presented, the board of supervisors, upon giving
the notice required, is empowered to examine witnesses; to send for
persons, books, and accounts; to ascertain the value of the water
system, and the reasonable expenses of its management and opera-
tion, including the cost of repairs, together with all other facts,
circumstances, and conditions pertinent to the question; and, after
such investigation and consideration, to fix and establish the maxi-
mum rates at which the water shall be sold, rented, or distributed
to the inhabitants of the county outside of any city, town, or other
municipality; the board being empowered to establish different rates
for water furnished for the different uses, such as mining, irrigation,
mechanical, manufacturing, and domestic, but being required to make
them equal and uniform as to each class, and being further required
to "so adjust them that the net annual receipts and profits thereof
to the said persons, associations, and corporations so furnishing such
water to such inhabitants shall be not less than six nor more than
eighteen per cent. upon the said value of the canals, ditches, flumes,
chutes, and all other property actually used and useful to the appro-
priation and furnishing of such water of each of such persons, com-
panies, associations, and corporations; but in estimating such net
receipts and profits, the cost of any extensions, enlargement, or other
permanent improvements of such water rights or water works sb,alI
not be included as part of the said expenses of management, repair,
and operating of such works, but when accomplished may and shall
be included in the present cost and cash value of such works." Ht.
1885, p. 96, § 5. The bill alleges, as has been seen, that the defend-
ant board of supervisors did not find or determine the value of the
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complainant's property actually used and useful in the appropriation
and furnishing of the water, or the annual reasonable expenses of
the complainant, including the cost of repairs, management, and oper-
ating the works, nor did it determine or attempt to determine the
cost of any extensions, enlargements, or other permanent improve-
ments, nor did it, in fixing the rates complained of, adjust, or attempt
to so adjust, them as that the net annual receipts and profits thereof
to the complainant would be not less than 6 per cent. on the value
of its waterworks and plant actually used and useful in the appro-
priation and furnishing of such water to consumers, or any net annual
receipt or profits whatever; that the board acted upon the protest filed
by the consumers and the proof made thereunder, and, in violation of
the provisions of the state statute, arbitrarily, unjustly, and without
right so fixed the rates by the ordinance complained of as to provide
for the expenses of operating and managing the complainant's plant,
but so as to return to the complainant no net profit, or to make good,
or in any way provide for, the natural depreciation of the plant. The
bill alleges that the total receipts that can be derived by the complain-
ant at the rates fixed by the ordinance, including the $13,200 received
from the city of National City and its inhabitants under rates fixed by
the board of trustees of that city, will not exceed the sum of $25,000
per annum; that is to say, $11,800 .from consumers outside of the city
of National City. It is alleged that the annual reasonable expenses
of the complainant, including the cost of repain, replacements by
reason of depreciation, management, and operation of the property,
have amounted to not less than $20,000, and will amonnt to that sum;
or more, for the year to come; that the cost of putting in the dis-
tributing system within the city of National City, not including the
costs incurred outside of the limits of the city, amounted to the sum
of that the annual depreciation of the entire system
amounts to not less than $44,000; and that the value of the entire
property is $1,02.6,022.79.
It undoubtedly devolves upon the complainant to show that the

rates established by the ordinance complained of will not yield a fair
interest on the value of that portion of its property properly referable
to that portion of the county of San Diego outside of the limits of
National City, maldng due allowance for the cost of its maintenance,
and the depreciation of the plant by reason of its wear and tear, and
having due regard also to the rights of consumers. San Diego Land
& Town Co. v. City of National City, 74 Fed. 79,87; Smyth v. Ames,
169 U. S. 466, 18 Sup. Ct. 418. In the present bill it is alleged
that under the rates established by the board of trustees of the city
of National City the complainant realizes for water furnished to con-
sumers within that city $13,200. The presumption is that those
rates are just and reasonable, and there is nothing shown to the
cOI\trary. That leaves, according to the av.erments of the bill, $11,800
as the maximum amount that can be realized by the complainant un-
der the ordinance complained of for water furnished to consumers
within the county of San Diego outside of the limits of the city of
National City, out of which to pay and make good the annual expense
of operating and maintaining the plant by which the water is fur-
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nished, its annual depreciation, and a fair interest on the value of the
property invested in the undertaking. The first of these items is
alleged to be, for the entire system, $20,000, and the second $44,000.
As it is averred that but $183,753.90 in value of the entire system
(alleged to be of the value of $1,026,022.79) is within the city of
National City, these specific averments certainly tend strongly to
support the allegations of the bill to the effect that at the rates estab·
lished by the ordinance complained of the entire revenue that can be
collected by the complainant will yield no net income, and will be
insufficient to' defray the annual cost of operating and maintaining
the plant, and make good its annual depreciation by wear and tear.
These averments are admitted by the demurrers. They may not be
true in fact, but for present purposes are to be accepted as true. So
taking them, it cannot be doubted, I think, that the bill makes a good
case. Individuals, companies, and corporations who engage in the
business of furnishing water to the public under the provisions of the
constitution and statutes of the state of California do so, as this court
has of late had frequent occasion to observe, subject to the right on
the part of the public instrumentalities to fix the rates at which the
water shall be so furniBhed; but with the guaranty afforded by that
paramount provision of the fourteenth amendment of the constitution
of the United States which, in effect, declares that such rates shall
not be so fixed as to deprive the person furniBhing the water of his
property without just compensation. In considering a similar' ques-
tion in San Diego Land & Town Co. v. City of National City, 74 Fed.
79, 83, this court said:
"As it is firmly established that it is within the scope of judicial power,

and a part of judicial duty, to inquire whether rates so established operate
to deprive the owner of his property without just compensation,. it seems
to me that it logically follows that, if the court finds from the evidence pro-
duced that they are manifestly unreasonable, it is its duty so to adjudge,
and to annul them; for it is plain that if they are manifestly unreasonable
they cannot be just. In the solution of that problem many considerations
may enter; among them, the amount of money actually invested. But that
is by no means, of itself, controlling, even where the property was at the
time fairly worth what it cost. If it has since enhanced in value, those who
invested their money in it, like others who invest their money in any other
kind of property, are justly entitled to the benefit of the increased value.
If, on the other hand, the property has decreased in value, it is but right
that those who invested their money in it, and took the chances of an in-
crease in value, should bear the burden of the decrease. In my judgment,
it is the actual value of the property at the time the rates are to be fixed
that should form the basis upon which to compute just rates, having. at
the same time, due regard to the rights of the pUblic, and to the cost of
maintenance of the plant, and its depreciation by reason of wear and tear.
If one has property to sell, it is its present value that is looked to, one ele-
ment of which may very properly be its cost; but one element only. So,
too, if one has property to lease, it is its present value, rather than its cost,
upon which the amount of rent is based. And if, as said by Mr..Justice
Brewer in Ames v. Hailway Co., 64 I<'ed. 165, 177. the public were seeking to
condemn the property in question for a greater public use, if that be possi-
ble. its present value. and not its cost, is that which the public would have
to pay. It follows, I think, that, where the public undertnkes to reduce the
rates to be charged for the use of such property, it is its present value, and
not its cost, that must be taken as a basis upon which to fix reasonable
and just rates; having due regard to the cost of its maintenance, to its de-
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by reason of wear and "tear, and also. to the rights of. the public.
If, upon su.ch a baS,is, a fair interest Is allowed, .no just cause of complaint
can exist." .
The views thus expressed were not in accord with those of some

other couns, but are in accord with those expressed by the supreme
court in the late case of Smyth v. Ames, 169 U. S. 466, 546, 18 Sup.
Ct. 418, .434, where that court said:
"We hold, however, that the basis ot all calculations as to the reasonable-

ness of rates to be charged by a corporation maintaining a highway 'under
legislative sanction must bethe fair value of the property bQiIlg used by it
for the convenience of the pUblic. And in order to ascertai'n that value,
the originnlcost of construction, the amount expended in permanent im-
provements; the amount and market value of its bonds and stock,the present
as compared with the original cost of construction, the probable earning
capacity of the property under particular rates prescribed. by statute. and
the sum required to meet operating expenses, are all matters for considera-
tion, and are to be given such weight· as may be just and right in each
case. We do not say that there may not be other matters to be regarded
In estimating the value of the property. What the company is entitled to
ask is a fair return upon the value of that which it employs for the public
convenience. On the other hand, what the public is .entitled to demand is
that no more be exacted from It for the use of a public highway than the
services rendered by it are reasonably worth."
It is, no doubt, a difficult matter to at all times fix rates that iwill

be just both to the consumers, who constitute the public, and to those
who furnish the money and perform the service. Perhaps, in such
matters, as in ,some others, absolute justice is unattainable. But
certainly, as near an approach to it ought to be made as is prac-
ticable. This can only be done by all parties in interest approaching
the problem in a spirit of fairness. It is not only right to do so, but,
from the low standpoint of policy, it is best. While the presump-
tions of law are always in favor of the, rates established by the regu-
larly-constituted authorities, yet, when they are shown to be mani-
festly unreasonable, they must always be annulled as unjust, at the
suit of the aggrieved party. The duties devolved upon the defend-
ant board of supervisors by the state statute already referred to are
plainly pointed out and prescribed. There is not found among them
that of considering or deciding legal rights that properly pertain to
the courts for decision. Neither of the exceptions or demurrers is,
in my opinion, well taken. An order will be entered overruling the
exceptions and the demurrers, with leave to the defendants to answer
within 20 days. .
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HALE v. HARDON.
(Circuit Court, D. Massachusetts. September 13, 1898.)

No. 685.
1. INSOLVENT CORPORATIONS-LIABILITY OF STOCKHOLDER-RIGHT OF RECEIVER

TO BUE AT LAW.
The fact that a receiver is appointed In a suit in equity by a state court

does not preclude a federal court from entertaining an action at law by
such receiver against a stockholder, where the amount of defendant's
liability Is fixed, and no accounting is necessary.

2. SAME-STATUTORY PROCEEDINGS AGAIKS'l' STOCKHOLDERS-RECEIVERS.
A so-called receiver appointed by a state court In proceedings by credit-

ors against an insolvent corporation and Its stockholders under a state
statute for the purpose of enforcing liability of the stockholders, where
in a prior proceeding still pending all the assets of the corporation had
been sequestered and placed in the bands of a receiver for distribution, is
but a master in chancery appointed for the purposes of the litigation, and
is vested wIth none of the rights or assets of the corporation; and he can-
not, as such so-called receiver, maintain an action In another jurisdiction
against a stockholder.

8. SAME-VALIDITY AS AGAINST NONRESIDENT STOCKHOI,DERS.
The proceeding in this case under the state statute by creditors of an

insolvent corporation, against the corporation and its stockholders, to en-
force statutory liability of the stockholders, was litigious In Its nature,
and coram non judice as to a nonresident stockholder, and cannot be
made the basis of an actiqn against him In another jurisdiction.

This was an action by plaintiff, as receiver, to enforce defendant's
statutory liability as a stockholder of a Minnesota corporation.
H. M. Boutelle and J. C. Coombs, for plaintiff.
Nichols & Cobb, for defendant.

PUTNAM, Circuit Judge. This suit was brought by the plaintiff,
describing himself as receiver, and in his capacity as receiver, against
the defendant, who is admitted to be a stockholder of the Northwest-
ern Guaranty Loan Company, a corporation organized under the laws
of Minnesota, to recover of the defendant, as such stockholder, an
amount equal to the par of hi's stock, in accordance with the liability
imposed on the stockholders of corporations of this class by the con-
stitution and statutes of Minnesota. The declaration sets out that
on the 20th day of May, 1893, the Northwestern Guaranty Loan Com-
pany was insolvent, and that on the same day, on proceedings duly
instituted in a local court of Minnesota, itwas so adjudged, and a
receiver therefor was appointed, which reeeiver, it is alleged, was
"invested with, all and several, the rights, assets, properties of every
kind and description, wheresoever situate, of said corporation," "all
under and in accordance with certain statutes of Minnesota" which are
set out. It is further alleged that this receiver duly qualified, and
has ever since continued, and at the time of the filing of the declara-
tion was still acting, as such. It is to be noted that the receiver
appointed on the adjudication of insolvency is not the plaintiff at the
case at bar, and that he was vested by the court with all the usual pow-
ers of trustees appointed to wind up insolvent corporations, and with
all the assets of the corporation, and was authorized to adjust and


