254 89 FEDERAL REPORTER.

oughly efficient, or even reasonably careful. Knowledge of the
conditions to be met, so far as was reasonably practicable, ought to
have been the essence of the contract. Upon the character of that
soil depended, in a large measure, the actual cost of the canal.

Now, suppose it is true that they had no definite information as to
the existence of this peculiar, intractable substance. It does not fol-
low, in my judgment, that they ought not to have ascertained, from
the facts within so easy reach, something relative to the probable dis-
covery and location of such material. The Cooley borings, as well
as those carried on by the government, indicated, in some measure,
the presence of a material different from that shown to exist on the
chart of the defendant. I am led to believe that these prior in-
vestigations could have been obtained by the defendant, and, in every
sense of the word, should rightly have been put in the possession of
the complainants, so that they might be correctly guided in their
proposals and estimates on the material to be handled. The suppres-
sion of all such prior information unquestionably worked a hardship,
if not a fraud, upon the complainants. I am of the opinion that if
the trustees, either by actual fraud or by carelessness, kept any facts
relative to the material to be excavated from the complainants, they
are guilty of negligent performance of their duty. The fact that
after the 8th of August the complainants went on with their work,
and removed 60,000 cubic yards of soil, 20,000 of which being this hard
material, proves beyond a question of doubt that they were led to
believe that some satisfactory and sufficient adjustment might still
be made. The finding may be that the defendant is guilty, and the
exceptions are overruled. I think I ought to add, in this connection,
that, in my opinion, the difficulties arising in the case are the result
of carelessness, rather than intended fraud.

MUNICIPAL INV. CO. v. INDUSTRIAL & GENERAL TRUST CO., Limited,
i et al.

(Circuit Court, D. Minnesota. September 21, 1898.)

1, PLEADING—AMENDMENT—DISCRETION OF COURT.

Leave to file an amended complaint will not be granted after a case
has been long at issue, and testimony has been taken, where it is clear
that the proposed amendments present matter which is immaterial, and
cannot aid the plaintiff,

2. CusToM AND USAGE—CREATING CONTRACT..

In an action to recover money alleged to have been expended by plain-
tiff for and on behalf of defendants, at their instance and request, in
relation to certain bonds owned by defendants, an amended complaint
alleging that plaintiff was a dealer in bonds in London, and that it was
the custom and usage among all there engaged in that business to look
after and protect the interests of customers purchasing bonds from
them, and to expend money, when necessary, in that behalf, which money
was refunded by the customers, does not state any matter which aids
plaintiff’s case, as no contract with defendants to so expend money in
their behalf is alleged, and a contract liability cannot be based on usage
alone,



MUNICIPAL INV. CO. V. INDUSTRIAL & GENERAL TRUST CO. 250

8. SAME—EFFECT AND VALIDITY.

A usage authorizing a dealer in bonds or securities, after an absolute
sale and delivery to a customer, to retain a right to represent such cus-
tomer, and to expend money for him in relation to such securities, with-
out an express contract thereto, would be unreasonable and unlawful,
as in contiravention of the right of dominion of the purchaser over his
own property.

This is an action to recover money alleged to have been advanced
and expended by plaintiff on behalf of defendants at their request.
Heard on motion for leave to serve an amended complaint,

Geo. C. Squires, for plaintiff.
J. L. Washburn, for defendants.

LOCHREN, District Judge. Although the cause has been long at
issue, and much evidence taken in the form of depositions by the
plaintiff, I should not, under all the circumstances, be inclined to
deny the motion, if the proposed amendments presented valid and
meritorious grounds in support of the plaintiff’s cause of action, as it
is probable that the proposed new matter was but recently brought to
the notice of the attorneys for the plaintiff; and the amendments, if
apparently in furtherance of justice, could be granted upon such
terms as would be fair to the defendants. But if it is clear that the
proposed amendments present matter which cannot aid the plaintiff,
and can only serve to incumber and prolong the litigation, the motion
should be denied. The complaint states a cause of action for moneys
alleged to have been paid, laid out, and expended by plaintiff, for and
on behalf of the defendants, at their special instance and request, be-
tween the 1st day of May, 1896, and the 30th day of May, 1897, to the
amount of §9,037.04, in and about matters pertaining to the Duluth
Gas & Water Company, and bonds of that company, owned by the
defendants. The allegations of the proposed amendments are to the
effect that plaintiff was for more than 10 years before the commence-
ment of this action, and at that time, engaged in selling municipal
securities and bonds of gas and water companies, and for such purpose
had a branch office in London, in the kingdom of Great Britain and
Ireland, and—

“That during all said times, and for a long time prior thereto, there had
existed a custom or usage among all companies and persons engaged in the
selling and placing of bonds of municipalities and of gas and water com-
panies in said kingdom, and particularly in said London, of watching over
and caring for the interests of the varlous bondholders, and of keeping in-
formed as to the status of such securities; and that it was the custom and
usage of all such dealers in said municipal securities and gas and water
bonds that, if litigation were threatened or begun against or by the maker
or makers of said securities and bonds, or affecting the validity or value
of any such securities, the company or persons so placing and selling said
bonds in said kingdom, and particularly in London, would and did make
such disbursements as were necessary to protect the interests of the bond-
holders, and would and did employ legal counsel to protect such interests,
and advise and defend in any litigation or litigations which might be threat-
ened or brought affecting such securities or bonds; and that it was further
the custom and usage that all such sums so disbursed to protect the inter-
ests of said bondholders, and all fees and expenses so incurred for legal
counsel, would be recognized and refunded by such bondholders to the said
company or person which had so placed and sold the said bonds, and which
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had so advanced and incurred sald disbursements and counsel fees and
expenses; and that in and about the payment and expenditure of the said
sum herein above mentioned the said plaintiff relied upon the said custom
and usage so established.”

This, at most, is an attempt to plead a local usage of trade. It
cannot be a custom, in the technical sense, as the whole subject of
municipal and corporate securities to which it relates has arisen with-
in the period of legal memory. Usage rests on long and uniform
practice, and, to be binding, must be known, certain, uniform, reason-
able, and not contrary to law. 2 Bouv. Law Dict. 615. Where there
is no contract, proof of usage will not make one, and it can only be
admitted either to interpret the meaning of the language employed by
the parties, or where the meaning is equivocal or obscure. Bank v.
Ward, 100 U. 8. 195, 206. Usage contrary to law, or inconsistent
with the contract, is never admitted to control the general rules of
law, or the real intent and meaning of the parties. Thompson v.
Riggs, 5 Wall. 663, 680; Wheeler v. Newbould, 16 N. Y. 392; Wood-
ruff v. Bank, 25 Wend. 673, 6 Hill, 174; Bowen v. Newell, 8 N. Y. 190.

1. The proposed amended complaint sets forth no express contract
between plaintiff and defendants in respect to which the alleged usage
can be resorted to for the purpose of interpretation. It seeks to
base a contract liability wholly upon the alleged usage.

2. Even if the proposed amended complaint alleged (as it does not)
that the plaintiff sold to the defendants the bonds or securities re-
ferred to vaguely in the pleading, there would be nothing equivocal
or obscure in such contract, capable of being explained by such alleged
custom. So far as appears, or can be inferred, such contract of sale,
if any, has been fully executed by the payment for and delivery of all
such securities and bonds, passing the complete title and power of
control to the purchasers.

3. To hold that any agency for the purchasers, or right of control
over the bonds and securities so sold and delivered, remained in the
vendor, under said alleged usage, without any contract or agreement
on the part of the purchasers, would be unreasonable. Any usage
which authorizes and empowers a vendor, after an absolute sale and
delivery of bonds or securities, and receipt of the price, to meddle fur-
ther in respect to them, and institute, defend, or control litigation
which may affect their values and validity, at the same time charging
the purchasers or holders of such bonds or securities with the costs,
disbursements, and expenses of such litigation, without the consent or
agreement of such purchasers or holders, is contrary to the plainest
principles of law, and to the absolute right and dominion of such
purchasers and holders over their own property. Such alleged usage
cannot be sustained. And for the sole reason that I deem it improper
to allow the case at this time to be incumbered with groundless and
immaterial allegations, the motion is denied. Plaintiff’s exception
to the ruling is allowed.
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COLER et al. v. BOARD OF COM’RS OF STANLY COUNTY et al,
(Circuit Court, W. D. North Carolina. August 12, 1898.)
No. 42.

1. EQUITY—JURISDICTION OF FEDERAL COURT—ADEQUATE REMEDY AT Law.

A federal court is not deprived of jurisdiction to grant equitable relief
on the ground of the existence of an adequate remedy at law because
there may be a remedy under a state statute. To bar a complainant
of his right to relief in equity, he must have an equally efficient remedy
at law enforceable in the same court.

2. SaME—TrusT FUND—TaXx COLLECTED FOR SPECIAL PURPOSE.

Where a tax expressly authorized by a valid statute for the payment
of interest on county bonds has been levied and collected, the fund so
created is dedicated to a special purpose, or impressed with a trust, the
enforcement of which is a proper subject of equity jurisdiction; and,
upon a refusal of the county authorities to apply the fund to the purpose
for which it was raised, the holders of the bonds are entitled to an in-
junction to prevent its appropriation to other purposes pending a deter-
mination of their rights therein.

8. RES JUDICATA—VALIDITY OF COUNTY BONDS—JUDGMENT IN SUIT BETWEEN
CouNTY OFFICERS.

A judgment holding that bonds issued by a county are void, rendered
in a suit brought by the county commissioners against the county treas-
urer to restrain him from paying the interest on such bonds, is not an
adjudication binding upon the bondholders, who were not parties nor
represented in the suit.

4 FEDERAL CourTs—FoLLOWING STATE DECISIONS—VALIDITY OF MUNICIPAL

ONDS.

The rule that a federal court is bound by the decision of the court
of last resort of a state holding a state statute void because not consti-
tutionally enacted does not apply as to a statute authorizing the issuance
of municipal bonds, in an action by a holder of such bonds who pur-
chased before the decision was made, nor when at the date of such pur-
chase the decisions of the state court sustained the validity of the bonds.

8. SAME—EFFECT OF PRIOR DECISION® OF STATE COURT.

‘Where the decisions of the court of last resort of a state, up to the
time when bonds of a county were issued and sold in the market, all
tended to establish the doctrine that a state statute which had received
the signature of the presiding officers of the two houses of the legislature
was conclusively presumed to have been legally enacted, and could not
be collaterally impeached in that regard, a federal court, in a suit in-
volving the rights of a purchaser of such bonds, is not bound by a state
decision, subsequently rendered, holding the statute under which the
bonds were issued void as not having been constitutionally enacted,
which decision was based upon the evidence of the legislative journals,
received to impeach the statute, though it was duly attested by the
signatures of the presiding officers.

8. BTATUTE—VALIDITY OF ENACTMENT—CONSTITUTIONAL PROVISIONS.

Under the requirement of Const., N. C. art. 2, § 14, that no law shall
be passed allowing a municipality to impose any tax upon the people,
unless the yeas and nays on the second and third readings of the bill for
that purpose shall be recorded on the journal of each house, to sustain
the power of a county to issue bonds and levy a tax for their payment
it must be affirmatively shown that the legislative journals contain the
record of the yeas and nays on the passage of the bill authorizing such
action; and the journals are, by virtue of the constitutional provision
itself, the evidence of such fact.

% RAILROADS—SUBSCRIPTION OF STOCK BY COUNTY—CONSTRUCTION OF STATUTE

Code N. C. § 1996, provides that “the boards of commissioners of the*
several counties shall have power to subscribe stock to any railroad com-
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