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tax system, there must be some authority to determine upon the fitness of
applicants, and as to the compliance with required conditions; and in the
matter of selling liquor there ought to be some authority with power to
limit the number, and control the location, of the places where sales shall
be authorized. This power needs to be discretionary, but at the same time
final and conclusive. In the law attacked, this power I8 vested in the
court of county commissioners, and, in the counties where no such court
exists, in the ordinary of the county. It can only be said to be arbitrary
in the sense that it is not reviewable by any other court. It is difficult to
see in this any denial to the relator of the equal protection of the laws.”

There is nothing whatever in this ordinance, however, to prevent
complainant from selling all its liquors in any way it chooses, so long
as it does not keep and sell them in connection with the drug business.
Only one restriction is put upon it by this ordinance, and that is it
must not sell its liguors in connection with drugs. Believing this
ordinance to be a legitimate exercise of the power granted the city
of Atlanta to regulate the sale of intoxicating liquors, I cannot hold
that it invades the rights of complainant under the fourteenth con-
stitutional amendment.

So far as it is contended that this ordinance interferes with inter-
state commerce, it is only necessary to repeat that there is not the
slightest interference with complainant selling its liquors, the only re-
striction being not to sell them in connection with drugs. Under none
of the authorities does this local regulation of the manner of keeping
and selling liquors violate the interstate commerce clause of the con-
stitution of the United States. Mugler v. State of Kansas, 123 U. 8.
623, & Sup. Ct. 273; Kidd v. Pearson, 128 U. 8. 1, 9 Sup. Ct. 6; and
the cases cited in those two decisions.

An order will be entered denying the injunction and dissolving the
temporary restraining order,

SULLIVAN v. SHEEHAN et al.
(Circuit Court, D. Minnesota, Third Division. April 13, 1898.)

1. RECEIVERS—SUIT TO COLLECT ASSETS—JURISDICTION.

Where a receiver is appointed by a ecircuit court in a suit against an
insolvent corporation, and the same person is appointed ancillary receiver
in another circuit, and there brings suit for the collection of assets of the
corporation, he is presumed to sue as ancillary receiver, and the court
has jurisdiction.

2. Forergy CORPORATIONS—STATE LAws—REGULATING BUsiNgss.

A state statute, prohibiting foreign corporations from doing business
in the state except on prescribed conditions, applies only to the carrying
on of the ordinary business of such corporations within the state.

8. SAME~—BUILDING ASSOCIATIONS—VALIDITY OF CONTRACTS.

A loan negotiated by a resident of a state on property situated therein
from a foreign building association prohibited by the state laws under
penalties from doing business in the state, is valid, and the security en-
forceable, where the contract was made in another state.

4. SAME—PLACE OF CONTRACT.

A corporation owning realty in Mionnesota, upon which it had been re-
fused a loan by an Illinois building association, which was not author-
ized by the laws of Minnesota to do business in that state, conveyed the
property to different grantees, who severally made application to the
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building association in Chicago, became stockholders, and procured loans,
secured on the stock and the realty in Minnesota. The corporation took
an active part in the transactions, and obtained from its grantees the
proceeds of the loans. Held, that such corporation could not be consid-
ered the agent of the building association, and the loans were Illinois
contracts, and valid.

This was one of a number of suits brought by W. K. Sullivan, as
receiver of the American Building, Loan & Investment Society, to en-
force securities executed to such society.

Frederick G. Ingersoll (Lorin C. Collins, William Meade Fletcher,
and Harris Richardson, of counsel), for complainant.

Michael & Johnston, O. M. Metcalf, and Henry C. James, for defend-
ants,

LOCHREN, District Judge (orally). I would like in this, as in
many other cases, to give more consideration to the questions argued
than I'am able to during the hearing; but I do not think I had better
take this case under advisement. One thing that makes it less neces-
sary to do so is that there seems to be no special dispute with refer-
ence to the facts in the case. Counsel are so well agreed upon what
these facts are that I am relieved from any careful examination of the
testimony.

The first question that arises in the case is the one relating
to the jurisdiction of the court. As I understand it, the prin-
cipal action or proceeding was commenced in the United States circuit
court for the Northern district of Illinois against the Chicago com-
pany as an insolvent corporation. Mr. Sullivan was appointed re-
ceiver, and in this district he was appointed ancillary receiver by this
court. It seems to me that, as relates to any litigation arising here,
he must be regarded as an officer of this court; and these notes and
mortgages, although they may have been in the hands of the receiver
who was first appointed in the administration of the estate, would
naturally be transferred to the ancillary receiver appointed by this
court, for prosecution here, Had the ancillary receiver been some
other than Mr. Sullivan,—as might well have happened,—the notes
and mortgages would have been transferred to him, and I do not
think there would have been any doubt as to the jurisdiction of this
court to entertain a suit brought by him to collect these securities.
The same thing occurs in railroad foreclosures where the railroad
runs through different states. A foreclosure suit is commenced in
the circuit court of one of these states, a receiver appointed, and an
ancillary receiver will be appointed in any other district through
which the railroad runs; and in case of assets of the railroad consist-
ing of securities against persons who live in the district where the
ancillary receiver is appointed, although these securities, in the first
place, may come into the hands of the original receiver, they will be
transferred to the ancillary receiver for the purposes of prosecution
or liguidation in his district, the same as any other property that
might be found in the jurisdiction where he was appointed; and the
court will have the same jurisdiction with reference to them, I
think that this court has jurisdiction of this case.
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With reference to the legality of the obligations in this case—the
notes and mortgages that are sued upon—the general rule is, where
contracts are forbidden under penalty, such contracts being ordinarily
such as are against good morals or contrary to public policy, the de-
nunciation of a penalty renders them illegal, and for that reason
alone they will not be enforced. Where the contract is of itself not
objectionable, and the penalty is merely denounced for the purpose
of securing the collection of revenue, or some purpose of that kind,
the rule is, perhaps, different; but it is not necessary to consider that
distinction in this case. The main question in the case is whether
this is an Illinois contract or a Minnesota contract. The Minnesota
statute referred to by counsel, providing for the conditions upon
which foreign building and loan associations may transact business in
this state, and prohibiting under penalties the transaction of business
by such foreign corporations unless those conditions have been com-
plied with, I think necessarily refers to the ordinary business of such
associations. Without complying with those conditions, such foreign
corporation would not have the right, by its officers or agents, to
come into this state, and there solicit subscriptions for its stock, or
solicit loans. The same rule applies to any foreign insurance com-
pany where similar conditions are required to be complied with be-
fore it shall do business in this state; and the business referred to is
its ordinary business of insurance. But companies of either of these
kinds, if not transacting their ordinary business in this state, and
not privileged to transact their ordinary business in this state, not
having complied with these conditions of the Minnesota statutes,
would not be prohibited, by any proper interpretation of such statute,
from investing in the bonds of the state, or of municipal or other cor-
porations of the state, nor from enforcing such bonds. The prohibi-
tion of the statute is only against transacting their ordinary peculiar
business in this state so long as the statutory conditions are not com-
plied with.

The principal question in the case is whether the Chicago associa-
tion, in contravention of the statute of Minnesota, did business within
this state in obtaining the obligations in suit; whether the notes and
mortgages in this case were obtained from citizens of this state, by
an officer or agent of that company coming into this state, and doing
business here; or whether this business was transacted in Chicago,
by citizens of Minnesota, who went there to transact the business. I
apprehend that the penalties which are denounced by statute against
these companies in case they do business with residents of this state
apply only to cases where such business is done within the state. Such
a statute cannot possibly have an extraterritorial effect, so as to pre-
vent a company of that kind, located in Chicago, from transacting
business lawfully with a resident of Minnesota who should go to
Chicago, and transact the business there. There is nothing in that
statute that would prevent such a resident of Minnesota from going
to Chicago, and there applying and subscribing for and acquiring
stock of an association of this kind, and there obtaining, if he could,
a loan from a corporation of this kind. I think there is nothing in
this statute preventing him from there giving security upon property
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gituated in Minnesota, to secure such a loan. The prohibition is
aimed at such companies as, by their officers or agents, come into the
state. of Minnesota—within the territorial limits of the state—to
solicit and transact business; and cannot affect business which they
perform outside of the state, where they have a right to transact busi-
ness, merely because such business is transacted with a resident of the
state of Minnesota. I have not looked over the evidence in the case,
but take the statements of counsel, who do not disagree as to what
that evidence is. It appears that there was an association located
here in 8t. Paul, owning real estate in St. Paul Park, and upon a con-
ference with the Chicago company the St. Paul company was informed
that it could not subscribe for stock of the Chicago company, nor ob-
tain loans from the Chicago company. In order, perhaps, to accom-
plish its object indirectly, or for some other reason, this St. Paul com-
pany transferred its real estate to different parties, in different par-
cels, and those parties severally made application at Chicago to obtain
the stock of the Chicago company, and their applications were re-
ceived, and they obtained the stock. They also made applications
to obtain loans upon the stock obtained and upon the security of this
Minnesota property, which were also received, and the loans made and
the notes and mortgages in suit given. It would seem from the state-
ments in the evidence that the St. Paul company actively participated
in this matter, and, as a result, finally obtained the money which was
borrowed of the Chicago company by these different persons upon
their stock and the securities which they gave on the Minnesota prop-
erty. I do not think it can be fairly gathered from this evidence that
the St. Paul company, in this matter, acted as the agent of the Chica-
go company, but rather that it acted as the agents of the persons to
whom it had sold or transferred the lands, and from whom, under some
arrangement, it seems it obtained the money which was obtained from
the Chicago company. From all that I hardly think it is fair to infer
that it acted as the agent of the Chicago company in the-transaction;
but, rather, that it was acting on the other side. It does not appear
that the Chicago company had any agent here, or sent its officers here
to obtain these loans. The evidence shows that at some time Marston
and some other officers of the Chicago company came here, and that
they did look over this property; but it does not appear that while here
they solicited or obtained any application for membership, or made,
negotiated, or promised any loan. I do not think their merely
coming here and looking over the property for the purpose of satisfy-
ing themselves as to its value, in case it had been or should be offered
as security for the business transacted in Chicago, comes within the
inhibition of the statute, or renders, or tends to render, the contracts
that were afterwards made, Minnesota contracts. The applications
were sent to Chicago, were acted upon and received by the Chicago
company there, and the notes and mortgages were sent there, and re-
ceived and accepted there. It seems to me that these must be re-
garded as Illinois contracts, and as not coming within the prohibition
of the Minnesota statute; and it is admitted that this conclusion
eliminates the question of usury. For these reasons, I think judg-
ment should go for the complainant. Ordered accordingly,
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RICKER et al. v. SANITARY DIST. OF CHICAGO.1
(Circuit Court, N. D. Illinois, N. D. January 10, 1898.)

CANCELLATION OF CONTRACT—FALSE REPRESENTATIONS.

Where a contract for digging a canal is made upon representations by
the canal trustees as to the character of the materials to be excavated,
the facts that the materials were other than as represented, and much
more expensive to excavate, and that the trustees might have ascertained
that fact, are sufficient to warrant a cancellation of the contract at the
suit of the contractors.

Suit by Nathaniel H. Ricker, Francis L. Lee, and Joseph A. Owens,
co-partners and contractors as Ricker, Lee & Co., against the Sani-
tary District of Chicago, to cancel a certain contract and bond. The
contract was for the construction by Ricker, Lee & Co. of a part of the
drainage channel in course of construction by the sanitary district,
and the bond was given by said firm conditioned for the due execu-
tion of the contract. The contract provided that Ricker, Lee & Co.
should be paid 23% cents for each cubic yard of “glacial drift” exca-
vated, and 80 cents for each cubic yard of “solid rock” excavated.
After beginning work, the contractors found that much of the mate-
rial to be excavated was a conglomerate rock of a very intractable
nature, formed of bowlders and clay cemented together. Said con-
glomerate was even more expensive to excavate than solid rock, but
the sanitary district wished to classify it as glacial drift. The con-
tractors, before making a bid for said work, were furnished by the
sanitary district with certain data or samples of the materials to be
excavated, which samples consisted of loam, sand, blue and yellow
clay, gravel, bowlders, and bedrock, and did not include any of said
conglomerate. It was alleged by the contractors that the sanitary
district, at the time when it furnished said samples of material to the
contractors for the purpose of having them bid for said work, knew
that large quantities of said conglomerate would have to be excavated
by the contractors, that said conglomerate was much more difficult
to excavate than any of the materials in the samples furnished, and
that the contractors had then no knowledge of these facts. The evi-
dence showed that borings on the line of said drainage channel had
been made by Engineer Lyman E. Cooley, which tended to show that
conglomerate material was to be found there, and that another con-
tractor—Charles Fitzsimons——had stated to a committee of the board
of trustees of the sanitary district that he would not bid on said con-
tract, because he feared he would encounter this conglomerate. . The
master, among other things, found as follows:

“rhat some of the trustees of defendant, who were such at the time of
the making of proposals for bids, as aforesaid, and at the time of the
making of the contract between the complainants and defendant, as afore-
said, were familiar, in a general way, with the fact that certain borings
had been made by Chief Engineer Cooley, and had, in a general way,
known by his reports and statements to the engineering committee the

results of such borings; that some of said trustees also had been present
and heard the statements made by Gen. Fitzsimons touching the material

1 Reported by Louis Boisot, Jr., Esq., of the Chicago bar.



