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as to all other defendants but the railroad company, whereupon the
railroad company filed a second petition for removal, and the cause
was removed, and retained in the federal court. "The time for filing
the petition" for removal, says the court, ('is not essential to the
jurisdiction. The provision upon this subject is but modal and
formal." This case establishes that the defendant has the right to
answer the amended complaint, and, if the time for answering such
amended complaint has not expired, a petition for removal will lie.
The petition in this case was within proper time.
2. Is there a separable controversy? The amended complaint seeks

to hold this defendant responsible for the debts of the Valley Town
Mineral Company. There are two questions in the case: Is the
Valley Town Mineral Company indebted as charged in the complaint?
If this be settled in the affirmative, has this defendant assumed the
debts? To the first matter in controversy the Valley Town Mineral
Company is necessarily a party defendant. With it this defendant
has no concern. To the second matter in controversy the defendant
is the only contesting party. Every creditor of the Valley Town
Mineral Company and this company itself is interested against the
defendant. It must fight this contest single-handed and alone.
There is a separable controversy. The motion to remand is refused.

HUGHES v. NEWTON.
(Circuit Court ot Appeals, Seventh Circuit. October 3, 1898.)

No. 482.
HOMESTEAD-EvIDENCE OF ABANDONMENT.

The owner of a homestead left it on account ot III health, and tor 13
years before his death traveled and resided in a number of differ-
ent places, leasing the hotel on the homestead property, but reserv-
Ing a room therein for the use ot himself and his wife, to which he fre-
quently returned, and In which he kept his own furniture. He never
purchased a home elsewhere, nor engaged in any permanent business.
The only· direct evidence of abandonment was a casual statement, made
at one time, that he was then making his home at a different place; but
a number of statements that he considered the hotel as his home were
shown. Held, that the evidence was insufficient to show an abandonment.

Appeal from the Circuit Court of the United States for the Western
District of Wisconsin.
This is a suit in equity, brought by the complainant, Robert P. Hugjles,

against the defendant, Mary F. Newton, seeking to recover a decree for the
amount due upon three promissory notes executed by 'William Newton, de-
ceased, and the defendant, his then wife, and to charge the same as a specific
lien upon certain real estate, less than one-fourth of an acre, known as the
"Eau Claire House property," situated In the city of Eau Claire, Wis" and to
have said real estate sold, and the proceeds applied to the payment of the
amount found to be due upon said notes. The bill makes the notes a part
of the complaint, and thereby shows that each ot them was secured by a
first mortgage upon property situated In Ramsey county, Minn. The bill
alleges the death of William Newton; that he had devised his real and per-
sonal property to his wife; that the will was probated in the. county court
ot Eau Claire county, Wis., and that the defendant qualified as executor
thereot; that the deceased left no other real property in the state ot WiS-
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consinexcept that sought to and no personal property except
certain exempt househoid goods, worth about $75; that no order had ever
been made by the county court of Eau Claire county, which is a court having
probate jurisdiction, limiting the time within which creditors should file
their claims against said estate, or fixing a time for hearing such ciaims,
and that no notice was given to creditors requiring them to file their claims;
that the defendant Is, and since June 2, 1896, has been, in possession of said
property by tenants, and has received the rents therefrom; that said property
is of the value of $25,000; that the deceased left no other property except
said real estate out of which the indebtedness due to complainant can be
realized, and that the defendant has no other property than said real estate;
that though she is not in actual possession of the land, and the same is not
actually the homestead of the defendant, yet she threatens to, and will,
if an action at law is brought against her, before a finai judgment can bE' ob-
tained, enter Into the occupancy thereof as her homestead, and will claim
and hold the same as her exempt homestead, free from the lien of said judg-
ment, and therefore an action at law would be unavalling. 'rhe defendant,
In her answer, claims by way of defense: First, that the property sought to
be charged was at the time of his death the homestead of the deceased,
Wllliam Newton, and his estate is, by the statutes of the state of Wisconsin,
exempt fr'om.the claims of his creditors; second, that it had been conclusive-
ly so adjudged by ,the county court of Eau Claire county having jurisdiction
of the estate of the deceased situated In the state of Wisconsin; third, that
the claim of the complainant against the estate of the deceased had been
barred by his failure to collect the same from the der.c1tsed in his lifetime,
or to make prdof of his claim against the estate, and procure an allowance
thereof by the county court before the settlement of the estate and the dis-
tribution of the property, and before the defendant had made lasting and
valuable improvements thereon, which she alleges she has made at a cost
in excess of the value of her equity therein; fourth, that the complainant is
not entitled to maintain a suit in equity upon his claim, because he has an
adequate remedy at law, and, further,. that he has not exhausted the prop-
erty pledged for the payment of this debt; fifth, that the defendant had,
at the time the notes were made, no separate estate, and was not bound
In law to pay these notes which she had signed with her husband. The
defendant claims the same benefit of exception to the bill as though she had
demurred to the same. The court below, on final hearing, dismissed the
blll for want of .equity. In Its opinion, which appears in the record, the
court held that the. property sought to be charged was, at the time of his
death, the homestead ()f William Newton, and as such was by the statutes
of the state of Wisconsin ,exempt from the claims of creditors. The court
further held that the laches of the claimant In failing to prosecute his claim
against the deceased in his lifetime, or against his estate pending its settle-
ment and distribution In the county court, precluded him from maintaining
his present suit. The other facts of the case appear in the opinion o'f the
court. .

James F. Markham, for appellant.
W. P. Bartlett, for appellee.
Before WOODS and SHOWALTER, Circuit Judges, and BA.KER,

District Judge.

After making the foregoing statement, the opinion of the court was
delivered by BAKER, District Judge.
It may well be doubted whether the complainant is entitl€d to any

relief on the case made by his bill. The bill discloses that the notes
are secured by a upon property in Ramsey county, Minn.
The failure to proceedagain!>tthis property for the satisfaction of
the debt is insisted upon in the answer as a ground of defense. The
bill shows no excuse for the failure to foreclose the mortgage; nor
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did the complainant, after the answer was filed, ask or obtain leave to
amend his bill so as to show an excuse for such failure. For aught
that appears in the bill, the complainant could kave satisfied his debt
by the foreclosure and sale of the mortgaged property. "The juris-
diction of a court of equity to reach the property of a debtor justly
applicable to the payment of his debts, even when there is no specific
lien on the property, is undoubted. It is a very ancient jurisdiction,
but for its exercise the debt must be clear and undisputed, and there
mnst exist some special circumstances requiring the interposition
of the court to obtain possession of and apply the property." Board
of Public Works v. Columbia College, 17 Wall. 521, 530; Morgan v.
Hamlet, 113 U. S. 449, 5 Snp. Ct. 583. A person holding a pledge or con-
veyance of property sufficient in value to satisfy his debt cannot aban-
don or waive the enforcement of such lien, and obtain a decree in
equity charging such debt as a specific lien on other property of the
debtor, without his consent. vVithout any amendment of the bill,
and apparently without any objection, the parties took proof in refer-
ence to the value of the mortgaged property. It was shown that
upon a foreclosure and sale of the property there ought to have been
realized at least $900 applicable to the complainant's debt. The
only reason suggested why the present bill ought to be maintained is
that the mortgaged property would prove insufficient to satisfy the en-
tire indebtedness. This, however, does not seem to be a sufficient
excuse for a failure to exhaust the property pledged for the payment
of the debt. In Board of Public ·Works v. Columbia College, supra,
the court says: "In all cases we believe property pledged or conveyed
for the payment of a debt must be first applied." It would seem to be
certain that some excuse other than the mere insufficiency of the mort-
gaged property to satisfy the whole debt ought to be shown to justify
the maintenance of a bill to charge other property of the debtor with
a specific lien for the satisfaction of such debt. vVe do not care, how-
ever, to dispose of the case on this ground, but prefer to place our
decision on the ground that the property sought to be charged was at
the time of his death the homestead of William Newton, and as such
is, by the statutes of the state of Wisconsin, exempt from the claims
of his creditors. The statute of ·Wisconsin was enacted in obedience
to a mandate of the constitution declaring that the privilege of the
debtor to enjoy the necessary comforts of life shall be recognized by
wholesome laws exempting a reasonable amount of property from
seizure or sale for the payment of any debts or liability hereafter con-
tracted. The statute enacted to carry into effect this constitutional
requirement now in force is section 2983, Rev. St. Wis., and is as fol·
lows:
"A homestead, to be selected by the owne.r thereof, consisting, when not

included in any city or Yillage. of any quantity of land not exceeding forty
acres, used for agricultural purposes, and when included in any city· or vil-
lage, of any quantity of hmd not exceeding one-fourth of an acre and tbe
dwelling house thereon and its appurtenances, owned and occupied by any
resident of tbis state, shall be exempt from seizure or sale on execution
from the lien of every judgment, and from liability in any form for the debts
of such owner, except laborers', mechanics', and purchase money liens. and
mortgages laWfully executed, and taxes lawfully assessed, and except as
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otherwise specially provided In these sUitutes; and such exemption sl1all
not be Impaired by temporary removal with the intention to re-oecupy the
same as a homestead, nor by a sale thereof, but shall extend to the proceeds
derived from such sale while held with the intention to procure another home-
stead therewith, for a period not exceeding two years. Such exemption shall
exte/ld to land, not exceeding altogether the amount aforesaid, owned by hus-
band and wife jointly, or in common, and to the interest therein of a tenant
in common, or two or more tenants in common, having a homestead thereon,
with the consent, expressed or implied, of the co-tenants, and to any estate
less than a fee held by any person by lease or otherwise."

This statute has always been liberally construed in favor of the
debtor, to secure the humane purpose of the framers of the constitu-
tion. The evidence shows that the deceased, William Newton, in
1864 owned and began to occupy the property sought to be charged,
commonly known as the "Eau Claire House," consisting of two lots
in the city of Eau Claire, Wis., and being less than one-fourth of
an acre in extent, as his homestead, and that he continued to occupy
it as such with his wife and family for about 18 or 19 years. During
hil!! lifetime he never thereafter acquired or claimed any other place
as a homestead in Wisconsin or elsewhere. About the year 1882 his
health failed, and, acting under the advice of his physician, he rented
his homestead to Charles Foster, his son-in-law, and went away for the
benefit of his health. The evidence shows that he had asthma,
from which he suffered until his death, and that any change, even for
a short distance, produced a beneficial effect. He went to many
different places, remaining temporarily for various periods of time.
The evidence fails to show that anyone of these changes was made
with the intention of abandoning his old home and acquiring a new
one, but they were made solely with the purpose of obtaining relief
from his malady by a change of air and locality. He went to the
Southern States, and also to Spooner and La Crosse, Wis., to Colorado,
and to England, and finally, about the year 1889 or 1890, he went to
St. Paul, Minn., where he had a son and a son-in-law living, engaged
in the clothing business. He remained there until 1893 when he
went to New Richmond, Wis. The complainant contends that he ac-
quired a home in St. Paul, and thereby lost the right to claim the
Eau Claire House as his homestead. It appears that during his resi-
dence in St. Paul he was for a short time interested with his son-in-law
in the clothing business, and that he rented and occupied with his
wife three different houses. The.business interest which he had was
of a temporary character, and the houses occupied by him were rented
as temporary places of abode, and not for occupancy as a permanent
home. He never acquired any home of his own during his residence
in that city. While in St. Paul he returned to Eau Claire as often as
once a month, and stayed there frequently for a week at a time. As
evidence of his intention to retain the property at Eau Claire as his
homestead, as early as 1890, when leasing it to its present proprietor,
Robert Parkinson, he reserved a room in the hotel for the occupancy
of himself and wife. The reservation consisted of "room 51, to be
occupied by him and his wife as their residence and home at all times
during the continuance of this lease," which had not expired at the
time of his death. The furniture of the deceased was kept in this
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room. One witness (Darius Brasee) testifies to an isolated statement
made by the deceased in 1888 to the effect that he had gone to St.
Paul, and that he expected to make that his home; that he was mak·
ing it his home. Such an isolated statement, if accurately remem·
bered and truly stated by the witness, ought not to outweigh the acts
and repeated countervailing declarations testified to by other witness-
es. It is apparent that the conversation was a casual one, and noth-
ing is stated by the witness to show that it occurred under such cir-
cumstances as to make a deep and lasting impression on his mind.
In view of the fact that William Newton is dead, and the court is thus
deprived of his explanation, it is manifest that the testimony of this
witness ought not to be given such weight as to overthrow the
homestead claim of the deceased. The failure of the deceased to ac-
quire a homestead elsewhere, the fact that he went from place to place
for the befiefit of his health, the solemn reservation of a home in his
leases of the property, his frequent return to and occupancy of his room
in the old home, his repeated declarations made at times when no in-
tervening occurrence suggested a motive for deception, all concur in
demonstrating that his absence was temporary, and was accompanied
with the fixed intention of returning. His daughter testifies that
travel was beneficial to her father's health; that he came to Eau
Claire in 1894, and stayed with her some of the time, but most of the
time he stopped at the hotel; that he always called the Eau Claire
House home, and wanted to be there when he could; that his health
was poor, and that in his last illness he was talking of coming back
to Eau Claire to his home, and that he had no other residence except
the Eau Claire House that he called his home; that when he went to
St. Paul he said that he should not stay there long, but would come
back to Eau Claire; that he died at New Richmond, in April, 1895,
and was brought to Eau Claire, and buried in his own lot in the ceme-
tery there.
Under these circumstances it seems apparent to us that he never

abandoned his homestead, and that the defendant is entitled to hold
it as exempt from the claims of her husband's creditors. The fol-
lowing cases, which we have examined, fully sustain this homestead
right: Phelps v. Rooney, 9 Wis. 70; Zimmer v. Pauley, 51 Wis. 282,
8 N. W. 21g; Hewett v. AlIen, 54 Wis. 583, 12 N. W. 45; Schofield v.
Hopkins, 61 Wis. 370, 21 N. W. 259; Comstock v. Bechtel, 63 Wis.
656,24 N. W. 465; Phillips v. Root, 68 Wis. 128, 31 N. W. 712; Mc-
Dermott v. Kernan, 72 Wis. 268, 39 N. W. 537; Brettun v. Fox, 100
Mass. 234. It would be difficult to distinguish this case in its facts
from that of McDermott v. Kernan, supra. There a widow, who
lived in the second story of a building, the first story of which was
used as a saloon and dancing hall, not wishing her children to live
over a saloon, removed from the building to another place of resi-
dence. She left some furniture in the building, and always intended
to return and live in it; at all events, when her children were grown,
and her daughters married. In the meantime she rented the build-
ing, and about seven years after her removal she executed an abso-
lute deed of the premises as security for borrowed money. It was
held that her right to claim the premises as her homestead wa& not
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impaired by her absence, and that she could hold the same as exempt
from sale on execution. In Brettun v. Fox, supra, it was held that a
widow who continued to use, for the purpose of storing furniture,
after her husband's death, a room in a dwelling house occupied and
owned by him at the time of his death as a homestead, continued to
occupy the homestead within the meaning of the statute. It was said
by the court that the use of the room for the purpose of. keeping her
furniture was "continuing to occupy the homestead."
We have carefully examined the case of Jarvais v. Moe, 38 Wis.

440, cited and relied upon by the complainant, and find nothing in con·
flict with the conclusion here reached. The court there said:
"The statute does not limit the measure of removal, but It does the kind

of removal. ..Absence Is licensed without limit, so that the homestead re-
maJns a homestead for the exemption to operate upon. As suggested by
PAINE, J., in Re Phelan, 16 Wis. 76, the owner may visit the antipodes
without forfeiture of exemption, so that his purpose is essentially tempo-
rary, animo revertendi to his homestead as his homestead, and not of In-
definite absence." .

On the facts of this case the court came to the conclusion that when
Jarvais removed from his home where he had resided into an hotel,
owned by him, he did so with the intention of abandoning his former
residence, and of making the hotel thereafter his permanent }l()me.
We hold that the facts in the present case make it manifest that the
deceased never left his home in the Eau Claire House with the inten-
tion of abandoning it as his home, but, on the contrary, that the ani·
mus revertendi was always fixed and present with him when absent
therefrom. This conclusion makes it unnecessary to consider the
other questions discussed in the opinion of the court below and argued
by counsel here. The decree of the court below is affirmed, at the
:wst of the appellant.

ROBINSON v. &G. MFG. CO.

(Circuit Court, N. D. Georgia. February 23, 1898.)

L MORTGAGE FORECLOSURE - MORTGAGEE AS PURCHASER UNDER ERRO:"lEOUS
• DECREE-ACCOUNTING.
A mortgage creditor In possession as a purchaser in good faith under an

erroneous decree of foreclosure, afterwards reversed, Is chargeable on
restitution with only the profits actually earned by the property, unless
guilty of willful default in management, by reason of which the earnings
were less than they would have been under ordinarily careful and prudent
management.

2. SAME-INSURANCE PREMIUMS.
In such accounting, where the mortgagor has been held entitled to res-

titution, the purchaser stands in the position of a mortgagee in possession,
and where he has kept the property insured, though In his own name,
should be credited with the premiums paid for such insurance, which in
case of loss would have inured to the benefit of the mortgagor.

3. EQUITY PRACTICE-HEARING BEFORE MASTER-EVIDENCE.
The use of books of account by a mastel', after they had been impeached

as books of original entry and excluded as evidence, the entries, how-
ever, not having been shown to be incorrect or fraudulently made, as data
for finding other evidence, and the consideration, in stating the account, of


