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POSTA.L TELEGRA.PH CABLE CO. v. SOUTHERN RY. CO•
. (Circuit Court, W. D. North Carolina. September 9, 1898.)

1. EM:lNENT DOMAIN-TELEGRAPH LiNBlS-OBTAINING RlGHT OF WAY.
Rev. St. § 5263, authorizing telegraph companies to construct their

lines over and along any military or post roads of the United States, does
not give such companies the right to build their lines over the right of
way of a railroad or other private property without the consent of the
owner, or the condemnation of the right of way over such property ill
accordance with the laws of the state where situated.

2. SAME-STATUTE OF NORTH CAROLINA-CONSTRUCTION.
Code N. O. 1883, §§ 2010, 2011, provide the requisites and for the filing

and service of a petition by a telegraph company for the purpose of
condemning right of way. Section 2012 provides that the subsequent
proceedings In certain partlculars"shall be as prescribed in this chapter
for condemning lands to the use of railroads." Held, that such reference
incorporated into the telegraph statute the provisions of the railroad
statute referred to only as they existed at the time of the enactment,
and not as thereafter amended, but that the telegraph law was not affect-
ed by amendments of the railroad law relating to the contents of the peti.
tion or matters preceding its filing, such matters being separately covered
by the telegraph law itself; nor was It rendered nugatory by an amend-
ment of that part of the railroad law relating to the mode of fixing the
compensation to be made by striking out a provision that no benefits
should be considered by the commissioners, though such part was made,
by the reference, a part of the telegraph statute.

S. SAME-CONDEMNATION PROCEEDINGS-SUFFICIENCY OF PETITION.
Under a statute requiring a petition by a telegraph company to con-

demn right of way to set forth and describe "the lands, privilege, or
easement over which the right of way Is claimed," It Is not necessary that
a petition asking the condemnation of right of way over the right of
way of a railroad should state by what tenure the railroad company
holds.

4. SAME-POSSESSION PENDING PROCEEDINGS.
Under the statutes of North Oarolina a telegraph company seeking to

condemn right of way for its line cannot be authorized to enter Into
possession and construct its line until the damages have been assessed
and paid into court.

Proceeding by the Postal Telegraph Cable Oompany to condemn
right of way for its line over the right of way of the Southern Rail·
way Company.
McIntosh, Merriman & Merriman, for complainant.
Stiles & Holladay and F. H. Bushbee, for defendant.

SIMONTON, Circuit Judge. The Postal Telegraph Cable Com-
pany filed its petition in the superior court of Guilford county, N. C.,
seeking to condemn a right of way over the lands of the Southern
Railway Company. The petitioner sought a right of way for the
erection of its poles and the stretching of its wires a few feet within
the outside limit of the right of way of the railway company, so as in
no way to obstruct or interfere with the use of its track by the rail-
way company. The right of way sought extended through many
counties of the state, the whole distance being largely over 200
miles. The only other party to the petition was the Southern Railway
Company. Upon the filing of the petition, proceedings were taken to
remove the controversy into this court, and, a motion to remand hav-
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ing been refused, the case is now here. After the cause was retained
in this court, the Postal Telegraph Cable Company filed another ap-
plication, in effect pray:tng that pending these proceedings it have
leave to go upon the lands of the railway company, and construct
its line, upon such terms of bond and security as the court should
deem proper; at the same time averring that in no event could any
other damages be assessed against it except such as were substantially
nominal. The respondent, the Southern Railway Company, now
comes, and moves that both petitions be dismissed. The motion is,
in effect, a demurrer, and to sustain it are set out in full 16 grounds
of demurrer. These embrace three general propositions: (1) That
there is now no law in the state of North Carolina providing for the
condemnation of lands or right of way for the use of telegraph compa-
nies. (2) That, if there be such law in North Carolina, the petition
of the telegraph company in this case has not followed it in essential
particnlars. (3) That the petition is vague and uncertain in not
stating how, and by what tenure, the lands owned by the railway
company are held,-whether only as an easement or in fee.
1. The respondent contends that there is no law in the state of

North Carolina providing for the condemnation of land or right of
way for the use of telegraph companies. There is no doubt that any
telegraph company incorporated by any state of the Union has the
right to construct and maintain lines of telegraph along any railroad
or other public highway in North Carolina, provided that they be so
constructed as not to obstruct or hinder the usual travel thereon.
Oode N. C. 1883, § 2007. Such right may be obtained from the
railway company owner of the land, franchise, or easement therein
by contract. Oode N. O. 1883, § 2008. The same Oode (sections
2009, 2010) provided that, failing to make such a contract, the tele-
graph company could, exercising the right of eminent domain, ob-
tain the right of way desired, and the right to erect its poles, and
establish offices, upon making just compensation therefor. This
same right to construct its lines along the right of way of post roads
of the United States is given under the act of congress of 1866 to all
telegraph companies accepting the provisions of that act (Rev. St.
U. S. §§ 5263, 5269); and the petitioner is one of the companies which
has complied with all the requirements of this act, and has secured
its privileges. But, notwithstanding this, before the privilege can
be exercised upon lands, the property of private persons or corpora-
tions, the consent of such persons must be obtained, or such proceed-
ings must be had as will insure them just compensation. No act of
congress can give the right of taking private property for public pur-
poses without first paying just compensation. Oonst. U. S. Amend.
5. And although section 8 of article 1 gives congress power to estab-
lish post roads, and to make all laws which may be necessary to
carry this power into effect, "like all other powers granted to congress
by the constitution, the power to regulate commerce is subject to all
the limitations imposed by this instrument, among them that of the
fifth amendment." Monongallela Nav. Co. v. U. S., 148 U. S. 325, 13
Sup. Ct. 622. The mode or method of exercising this right of emi-
nent domain is fixed by the laws of the several states. Such mode
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or method, is exclusive in its character in ascertaining the amount
of the just compensation to be allowed. See Roberts v. Railroad Co.,
158 U.S. 1, 15 Sup. Ct. 756; Sweet v. Rechel, 159 U. S. 380, 16 Sup.
Ct. 43. The federal courts do not interfere with it, provided due pro-
cess of law be furnished. Chicago, B. & Q. R. Co. v. City of Chicago,
166, U. S. 226, 17 Sup. Ct. 581. This being the case, we must look
to the statute law of North Carolina alone for the mode of proceeding
in the condemnation of lands or right of way,-for the conduct of the
procedure, and for the steps by which the just compensation is
reached. It is true that the purposes of the petitioner are greatly for
the puplic benefit, that it is an important factor in interstate com-
merce, one of the agencies-and a most valqable agent-in inter-
state commerce, and that it is of most essential ,service to the citizen in
time of peace and to the government in time of war. But the under-
lying proposition in om' civilization and in Anglo-Saxon liberty is
the protection of the citizen in the safety of his person and in the un-
disturbed enjoyment of his property. And when he is called upon to
surrender that property against his will, for a public purpose, he is
entitled to all the safeguards which the law has thrown around the
exercise of the tremendous, though wholesome, right of eminent do-
main.
What, then, is the law of North Carolina on this subject, as pro-

vided for telegraph companies? Section 2010 provides that when-
ever no agreement, after application, can be obtained by the telegraph
company for securing the right of way, it may,first giving security
for costs, file its petition before the superior court of the county in
which the lands are situate, or through which the easement, fran-
chise, or privilege extends, setting forth and describing the lands,
privilege, or easement over which the right of way is claimed, and the
owners thereof; and, if the right of way is sought only over an ease-
ment or right of way, the party owning such easement need be the
only defendant. Section 2011 provides for the service of a copy of
this petition, with the proper notice to be served on the defendant.
These two sections bring the parties into court. The next section
provides the steps to be taken after the parties are in court, and how
the important constitutional provision shall be observed,-the ascer-
tainment of the just compensation, without which the right cannot be
exercised. Section 2012 declares: "The proceedings for the con-
demnation of lands or any easement or interest therein, for the use of
telegraph companies; the appr.aisal of the lands or the interest there-
in; the t;luty of the commissioners of appraisal; the right of either
party to file exceptions; the report of commissioners; the mode and
manner of appeal; the power and authority of the court or judge; the
final judgment and the manner of its entry and enforcement; and the
rights of the company pending the appeal,"-these distinct essen-
tiaJ steps in the proceedings, all leading to the final result and con-
cerned with that only,-"shall be as prescribed in this chapter for
condemning lands to the use of railroads." This chapter in the Code
here spoken of is chapter 49. The provisions of this chapter with
respect to the condemnation of lands for the use of railroads are
found in, section 1945 et ,seq. Inasmuch as section 2010 sets forth
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all the necessary statements for the petition of the telegraph com-
pany, and section 2011 provides for its service, only so much of the
railroad law as directs proceedings after the petition is before the
court is made applicable to 'telegraph companies. When, therefore,
the petition is presented to the court, and the answers of defendants
have been heard, with the proofs on each side, if the cause shown
against the petition be insufficient, the court shall grant an order
naming three disinterested freeholders to act as commissioners of ap-
praisal, and shall fix the day for the first meeting of these commis-
sioners. Section 1946 prescribes the duties and powers of the com-
missioners,-to issue subpoonas, administer oaths, examine witnesses,
view the premises, adjourn, and appraise the compensation; "and in
determining the amount of such compensation they shall not make
any allowance or deduction on account of any real or supposed bene-
fits which the parties in interest may derive from the construction
of the proposed railroad." The commissioners make their report
under seal. Either party may file exceptions before the clerk, and
may appeal. If appeal is taken, the company may, notwithstanding,
enter, take possession, and hold the land by paying into court the
amount of the assessment. Then provision is made for the entry of
final judgment, for the power to enforce the judgment, and care is
taken to limit the title to the company only during its corporate exist-
ence. These are all the provisions made for the condemnation of
lands or of any easement, and of the duty of commissioners, the right
of exception, the report of commissioners, the mode of appeal, the au-
thority of the court or judge, the final judgment and its mode of en-
forcement, and the right of the company pending appeal. Manifestly,
it is all that is referred to in section 2012. This disposes of two posi-
tions taken in argument. Section 1949 authorizes the court to make
all orders necessary to carry out the intent of the chapter where the
mode and manner of conducting the proceedings to the appraisal and
proceedings consequent thereon are not expressly provided. It is
seen that these are minutely provided for, and this section has no ap-
plication here.
It was also insisted that section 1952 provides for maps of the route

to be made and filed in the office of the clerk of the court of the
county through which the road may run. This provision applies to
steps antecedent to the filing of the petition for condemnation, indi-
cating the proposed route, and allowing objections to be made, so that
it may be altered, if necessary. It is not that part of the railroad
law prescribed for telegraph companies, for it makes its own pro-
vision as to the filing of the petition and the contents of the petition,
and only adopts that part of the railroad law which prescribes the
steps to be taken after the petition is in court. For the same reason
section 1944 cannot be made to apply to telegraph companies. This
section prescribes the formalities to be observed in filing a petition by
a railroad company, and what the contents of such petition must be.
Among others, it requires the company to state that the company
has surveyed the line or route of its proposed road, and made a map
thereof, and has filed it in the clerk's office, etc. But section 2010,
which provides for the filing of a petition by a telegraph compan;y,
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and:for its contents, makes no such or similar provision, and only
calls in' the aid of the sections relating to railroads for proceedings
subsequent to the filing of the petition.
Such are the provisions of chapter 49 of the Code of North Carolina,

relating to the condemnation of a right of way for a telegraph com·
panY,when it becomes necessary to exercise the right of eminent
domain. The Code (section 2012) says that these proceedings on the
part of the. telegraph companies, and all subsequent steps therein,
"shall be M prescribed in this chapter for condemning lands to the
use of railroad companies." Chapter 49. The words are without
qualification, "as prescribed in this chapter." Therefore they are to
be found in the chapter alone. This was the manifest purpose of the
act. Had the legislature intended that telegraph companies should
always be bound by provisions of the law in this behalf as to railroad
companies then or thereafter existing, it would have said so, either by
adding the words, "or any amendment thereof hereafter adopted," or
language equivalent thereto. The general rule unquestionably is
that, when a statute refers to and adopts an existing law, its purport
is confined to the law as it then exists, and does not embrace or in-
clude any subsequent modification of it. Kendall v. U. S., 12 Pet.
524; Shrew v. Jones, 2 McLean, 78, Fed. Cas. No. 12,818; U. S. v.
Knight, 3 Sumn. 368, Fed. Cas. No. 15,539. Standing upon this prin-
ciple of law, the respondent says that since the passage of the Code
the legislature of North Carolina has amended the provisions in that
instrument relating to the condemnation of land for railroad purposes
in several important and vital particulars, and to that extent repeal.
ing provisions in the Code; that M to these provisions so repealed,
they no longer exist,-are as if they never existed. Reg. v. Inhabit·
ants of Denton, 14 Eng. Law & Eq. 127; Curran v. Owens, 15 W. Va.
224:; Musgrove v. Railroad Co., 50 Miss. 681; Insurance Co. v. Ritchie,
5 Wall. 544; Railroad Co. v. Grant, 98 U. S. 398. Were the rule
otherwise, the courts would insert in the statutes essential words
which the legislature chose to omit. U. S. v. Goldenburg, 168 U. S.
103, 18 Sup. Ct. 3. The defendant contends, therefore, that these
amendments have emasculated the provisions of the Code in this be-
half, and they no longer have the meaning they had. That thus
there exists no practicable method for securing the right of way for
telegraph companies, and, in effect, no law is of force applicable
thereto. This brings up the vital question in this case, and necessi-
tates an examination into the effect and purpose of these amendments.
Since the passage of the Code the legislature of North Carolina have
amended this chapter in the following particulars: Sections 1944,
1946, 1952. Section 1944 has been amended by striking out all reo
quiring the petition of the railroad company to state that the line or
route of the proposed road hM been surveyed, and a map made, the
road located, the 'location certified and filed with the clerk. .Act
March, 1893. As has been seen, section 2010, addressed exclusively
to telegraph companies, states minutely the facts to be set forth in
the petition by telegraph companies, and makes no requirement of a
map. No reference is made to any provision of the Code as to rail·
road companies until section 2012 is reached, and that section relates
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entirely to proceedings and steps to be taken after the petition has
been filed and served, and has become of record. This amendment
in the act of 1893 therefore affects telegraph companies in no way.
In this same act section 1952 is repealed. This section required that
a map should be filed with the clerk, showing route and location of
the proposed road before constructing it. In lieu of this section
another was passed, requiring the railroad company, at the time of
serving the summons, also to serve such a map. For the reasons
stated above, this amendment cannot affect telegraph companies. It
relates to regulations required before the cause is in court. The leg-
islature, in 1891, amended section 1946. This section is one of those
expressly made applicable to telegraph companies in the important
provision as to the duties of the commissioners in determining the
amount of just compensation. As has been stated, that section used
these words: "And in determining the amount of such compensation
they shall not make any allowance or deduction on account of any
real or supposed benefits which the parties in interest may derive
from the construction of the proposed railroad." Were this applied
to a case like the present, the commissioners, in determining the
amount of compensation to be awarded the railway company for the
use of its right of way, could make no allowance or deduction for any
supposed or real benefit which the railway company might derive
from the erection of the proposed telegraph line. The act of 1891
struck this provision out entirely, adding, however, this proviso:
"Provided, however, that in case the benefits to the land caused by the
erection of such railroad be ascertained to exceed the damages to the
land, then the said railroad company shall pay the costs of the pro-
ceeding and shall not have judgment for the excess of benefits over
the damages." Applying these words to a case like the present, it
would read: "In case the benefits to the railroad company caused by
the erection of the telegraph line be ascertained to exceed the dam-
ages to the said railroad company, then the telegraph company shall
pay the costs of the proceeding, and shall not have a judgment for the
excess of benefits over the damages." Does this amendment render
nugatory the provisions of the Code as to telegraph companies, and
in effect wipe them from the statute book? That construction of
statutes-indeed, of all written documents-should be ut res valeat
non pereat; and if any construction can be made to reach this re-
sult it must be adopted. Especially so in this case. The legislature,
after experience of the statute passed in 1874-75, re-enacted its pro-
visions in 1883, and perpetuated an elaborate and careful method of
securing to the people of the state and to the country at large the
valuable services of telegraph companies. To strike these from the
statute books would require overwhelming and unanswerable argu
ments. Under the circumstances it must be inquired, how can just
compensation be measured when lands or rights of way are required
for the use of telegraph companies? It may be done either by con-
struing this provision of the Code in section 2012 as adopting in
ipsissimis verbis the language of section 1946, and reading section
2012 as if the words were again repeated. In this case it could be
said that mere implication could not repeal it, and so the <1amages
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could be assessed thereunder. Or it may be held that the commis-
sioners could assess the damages as if the qualifying words were out,
-that is to say, following the instructions of the section immediately
preceding the words afterwards stricken out, "ascertain and deter-
mine the compensation which ought justly to be made by the tele-
graph company to the railroad company." And, if necessary, the court
in this respect could direct and instruct them as to a just method.
In the present case, looking at it as a practical matter, no difficulty
could arise. The railroad company denies altogether that any bene-
fit or advantage can arise to it in the erection of the telegraph lines,
and, on the contrary, avers that it is detrimental to it in the last de-
gree. The commissioners would have before them no question of
benefits, but one altogether as to damages. It does not appear to the
court that this amendment destroys the provisions of the Code as to
the condemnation of lands or rights of way for the use of telegraph
companies.
2. Has the telegraph company in this case followed the require-

ments of the Code in these essential particulars? The petition fol-
lows closely, almost literally,the language of section 2010, prescrib-
ing what facts should be stated.
3. Is the petition vague and indefinite in any respect? It asks a

right of way over the right of way of the railway company-a well-
defined and well-known subject-under whatsoever tenure it may
be held, above all thoroughly known to the railway company. It
distinctly specifies what part of the right of way is desired,-so many
feet from the outer edge of the right of way or anywhere in which it
would not obstruct or impede the use of its track; all subject to the
provisions of section 2007 that the line be so constructed, and, after
construction, be so maintained, as not to obstruct or hinder the usual
travel on the railway. . This is a condition inherent in the use. The
cause has been heard, as it were, on general demurrer; at the least,
on demurrer going to the merits of the case. No facts are in dispute,
and the question of law controls. No answer over is necessary. The
defendant, however, asks that pending these proceedings it be allowed
to enter upon the erection of its poles and the construction of its
lines. The mode of exercising the right of eminent domain-a right
claimed here under the laws of the state-is prescribed and fixed by
the laws of the state. This court is bound by and must act within its
provisions. These laws made no provision for entry on the lands
sought to be condemned until the damages are assessed and paid into
court. It must be observed that we are dealing with a case in which
the petitioner seeks the protection of the law, and asks that he get
rights in the mode and under the provisions of that law. He has
not entered. He is not in possession. He seeks a right to enter and
to take possession. Under these proceedings he cannot get these
rights, except in the language of the act (section 1946). Plaintiff's
second petition is dismissed. Commissioners will be appointed under
section 1945, who will proceed as in the Code directed, making such
compensation as shall be just.
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LESSER et at v. STATES.
(Circuit Court, S. D. New York. December 9, 1897.)

1. CUSTOMS DUTIES-PROTESTS-PHOCEDUHE ON ApPEAL.
Certain importers appeared before the board of general appraisers In

support of their protests against the decision of the collector, but as to
one of said protests they offered no evidence before the board. Held, that
they had a right to appeal to the cire-uit court, and that the right to
bring new evidence was co-extensive with the right to appeal.

2. SAME-CLASSIFICATION-CURTAINS. TIDIES, A"D SHA:I'IS.
Curtains, tidies, and shams made up from cotton laces, and known

commercially by their respectiye names, were dutiable, uncleI' paragraph
324 of the act of Itl83, as manufactures of cotton not otherwise provided
for, and not, under paragraph ;)25, as cotton laces.

This was an application to review a decision of the board of general
appraisers affirming a decision of the collector of the port of New
York (classifying certain merchandise for duties as "laces," under
paragraph 325 of the act of 1883) except in so far as related to the
items invoiced as "tidies" and "shams," which the board found to be
manufactures of cotton not otherwise provided for, under paragraph
324. There were two protests from the collector's decision, as to one
of which no evidence was submitted before the general appraisers.
Edward Hartley, for plaintiff.
Henry D. Sedgwick, Jr., Asst. U. S. Atty.

WHEELER, District Judge. The importers appeared before the
boari! of general appraisers in support of this protest, and had a
right to appeal to this court; and the right to bring new evidence was
co-extensive with the right to appeal. The goods in question appear
to be curtains, tidies, and shams made up from cotton laces into new
articles, known commercially by their respective names, and thus to
be taken out of what are known as "cotton Jaces." 'l'hey should be
assessed where they, as such articles, would fall, which is, as they
were not specifically named, among manufactures of cotton not other-
wise provided for, according to the protest. Decision as to these
items reversed.
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TALBOT et aI. v. FEAR et al.
(Circuit Court of Appeals, Seventh Circuit. July 26, 1808.)

Xo.4tl5.
1. PATENTS-INVE:"<TJ01".

After a machine had been constructed to cut venCf!ring three-sIxteenths
of an inch thick, there was no im'ention In changing its set or gauge
80 as to cut veneering one-half Inch thiclL Nor was there any InventIon
In making packing boxes of thicl;: veneering so produced.

2. SAME-SHTl'PING BOXES.
The Thompson patent, Xo. 4fJ0,4a5, for a shipping case or box, the

ends and sides of which consist of a single thickness of "lumber read-
justed as to its fiber" (veneering), is Yoid for want of invention as to all
Its tliree claims.

Appeal from the Circuit Court of the United States for the District
of Indiana.


