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the road, and an additional amount equal to the amount reserved or
otherwise appropriated, not exceeding six miles in distance from the
line of road. 'fhe utmost limit of the grant is therefore six miles
on either side of the road. The action of the land department cannot
enlarge the grant or extend its boundaries, as it may do if the limits
of the grant which are capable of exact location from the plats and
maps in the land office are made to depend upon parol testimony.
The homestead settlement of Braden preceded the wagon·road

grant. It has continued for nearly 40 years, dUring which time he has
cultivated and improved the land settled on; and such land was there-
fore "appropriated," within the terms of the granting act, before the
grant became effective. Lands to which homestead or pre·emption
rights had attached when the line of road was definitely fixed were as
much excepted from the grant as if they had been excluded by its
terms. Weeks v. Bridgeman, 159 U. S. 545, 16 Sup. Ct. 72. The
road company could not acquire this land thus held under a homestead
claim, and the certificate which it holds is with notice, from posseSSion
of all the rights and the claims of the party so in possession. Rail-
road Co. v. U. S., 165 U. S. 483, 17 Sup. Ct. 381. Under such circum-
stances it is the duty of the United States to seek to vacate and annul
the certificate by which the land claimed under Braden's homestead
was erroneously certificated to the road company, to the end that the
United States may discharge the obligation which it has assumed to
the homestead claimant. Hughes v. U. S., 4 Wall. 235. The de-
murrer is overruled.

In re GIN FUNG.
(CircuIt Court, D. Oregon. August 24, 1898.)

ALIENS-DEPORTATION OF CHINESE-CONCLUSIVENESS OF ORDER.
The rule that the decIsIon of a collector refusIng permission to a China-

man to land is conclusive until reversed will not prevent a court from
entertaining an appllcation for a wrIt of habeas corpus in behalf of one
who was refused a fair hearing by the collector, and deported before the
expiration of the time allowed him by iaw for appeal.

This was an application for a writ of habeas corpus on behalf of Gin
Fung, alleged to have been unlawfully restrained by order of the col-
lector of Portland as a Chinese laborer unlawfully in the United States.
Charles J. Schnabel and Henry St. Rayner, for petitioner.
John H. Hall, for respondent.

GILBERT, Circuit Judge. A writ of habeas corpus was issued, di-
rected to the master of the steamer Braemar, upon a petition which
alleged that Gin Fung was a Chinese merchant, doing business in
Portland, Or., and that Thomas J. Black, collector of customs of the
United States for the district of Oregon, had arrested him on the
charge of being a Chinese laborer unlawfully within the United States,
and after a certain hearing had ordered him deported to China, and
caused him to be delivered to the master of the steamer Braemar for
that purpose. The defendant in the writ made answer to the effect
that the petitioner had taken passage on the ship Braemar, from Hong
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Kong t9Portland, in June, 1898,and that he claimed to be a merchant,
entitled to land in the United States; that on his arrival an investiga-
tion was had by the said collector of customs of said port, and that
after due investigation the collector had determined that the peti-

a merchant, and was not entitled to land, and for that
reason he has· been detained on said vessel. To this answer reply
was made by the petitioner that on July8, 1898, the said collector
had made a verbal order directing that the petitioner be deported to
China by the master of said vessel, but that said order was made with-
out authority, and without due process of law, and without a hearing,
and that said collector refused to give the petitioner the opportunity
to be heard, or to allow him time to produce witnesses to establish
the factthat he was a merchant, and had been such merchant for more
than eight years prior thereto, and that the verbal order of deportation
was made upon a pretended investigation had by one B. F. Jossey, a
Chinese jnspector, who to examine certain witnesses, and
pretended to determine the right of the petitioner to be and remain in
the United States, and that the !3aill Jossey refused to allow petitioner
reasonable time to produce witnesses, or an opportunity to be heard,
and that the petitioner has not been permitted, either by said collector
.01' by said Jossey, to produce testimony concerning his right to remain
in the United States; that in fact petitioner is, and was for more
than eight years prior to July, 1898, a merchant doing business in
Portland, Or"and that he is ready to fully prove said fact if permitted
an opportunity to do so. Upon the issues so made, the case was reo
ferred to Edward N. Deady, United States commissioner, to hear the
testimony, and report the same to the court with his findings. Upon
the report so submitted, the facts are shown to be as follows: On July
4,1898, the steamer arrived at the port of Portland. On July 8th the
question of the right of the petitioner to land came up for considera-
tion by the collector of customs. He heard a portion of the testimony
of one witness,and then left the room, delegating further examination
of the witness to B. F. Jossey, Chinese inspector. Upon the testi-
mony of the witness so offered, the collector was not satisfied of the
right of the petitioner to land. A representative of the petitioner,
Walter Bleick, requested time to produce further testimony. He
was told that, if he could produce testimony by 4 o'clock on that day,
he might do so. He was not able to obtain his witness until after 4
o'clock. He took the witness to the steamer Braemar, where he sup-
posed J ossey to be, expecting the latter to examine the witness.
Jossey was not at the steamer. On the following morning, Bleick
produced his witness at the office of the collector. He met Jossey at
the door, and asked permission to offer the testimony of his witness.
Jossey consented, .and said that the witness could be heard shortly.
Jossey then remarked, in the presence of the witness, that it was not
a proper thing for a young man to do to come down and swear at a
Chinese landing; that they were going to arrest a man that morning
for offering false testimony; and that he did not want to see a young
man cast a shadow over his future reputation. As the result of
these remarks, the witness, who was a boy of 18 years of age, was
intimidated and declined to testify. No further testimony was taken
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concerning the petitioner's right to land. As a matter of fact, the
steamer had cleared from the port of Portland, on her way to China,
at 9 o'clock the previous evening, taking the petitioner with her.
From the testimony which is filed by the commissioner it is clearly
proven that Gin Fung was a merchant, as claimed by him, and, as
such, was entitled to land.
It is now urged in behalf of the defendant in the writ that the deci·

sion of the collector denying permission to land was an adjudication of
the petitioner's right, and is conclusive until reversed on appeal to the
secretary of the treasury, and that this court has no jurisdiction to reo
view the decision upon a writ of habeas corpus. If there has been a
hearing and a decision, such as is contemplated by the statute, there
can be no question that the judgment of the collector is final and con·
clusive, and can only be reviewed on appeal to the secretary of the
treasury. But can it be said that there has been a hearing or a de·
cision? On the 8th day of July, the collector heard the evidence of
one witness, a white man, to the effect that the petitioner was a mer·
chant, and, as such, entitled to land. He heard no evidence contra·
dieting this statement. He offered no reasonable opportunity to the
petitioner to prove his case, or to produce further testimony. At 4
o'clock of the same day, he directed the master of the steamer to take
the petitioner back to China. He permitted in his office the presence
of a Ohinese inspector, and allowed him to take an active part in the
investigation of the right of Chinese passengers to land, so active a
part that the impression was produced upon the petitioner's counsel
that the inspector, and not the collector, conducted the examination.
The inspector assumed to decide whether or not further testimony
could be heard, and on the morning of tbe 9th, wben he knew that
the petitioner had already departed for China on the steamer, he in-
timidated the witness who came to testify that the petitioner was a
merchant. This intimidated witness appeared before the commis-
sioner subsequently, and gave evidence of his knowledge that the peti.
tioner was a merchant. Under this state of facts, it cannot be said
that the right of the petitioner to be and remain in the United States
has been inquired into or determined by the collector, or that that
officer has rendered a decision. It cannot be presumed that he intend·
ed to make a decision which would deprive the petitioner of his right
of appeal. The time for appealing does not expire until two days
after the decision; yet the petitioner was being hurried away to China
on the very day of the pretended hearing. A decision which denies
the right of appeal is not the decision which the statute intends shall
be final. It is proper for this court, therefore, to determine whether
the petitioner is lawfully deprived of his liberty by the master of the
steamer. In re Monaco, 86 Fed. 117; In re Moses, 83 Fed. 995; In
re Kornmehl, 87 Fed. 314. Judgment will be rendered ordering the
discharge of the petitioner.
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UNITED STATES v. ROMARD et aI.
(Circuit Court, S. D. New York. August 4, 1898.)

1. HARBORS-REGULATION BY CONGRESS-DUMPING OF REFUSE.
The ,act of congress of June 29, 1888, as amended by the act of August

18, 1894, which prollibits the deposit of refuse and other material within
the harbor of New York and other waters, within limits prescribed by
the supervisor of the harbor, and which commands that such material
be deposited only within limits defined in a S'pecial permit, does not un-
lawfUlly delegate any portion of the power of congress over naviga-
tion and commerce. The act, in effect, provides that scows shall be
dumped only at the place or places indicated by the supervisor, and
makes disobedience of his orders an offense, and is a valid exercise of
police power to protect waterways from obstructive and injurious de-
posits.

2. SAME-PERMIT BY SUPERVISOR.
A permit prescribing that the deposit be made in not less than 15

fathoms of water, to the, southward and eastward of Sandy Hook light-
ship, or at the "Mud Buoy" at any time during ebb tide, except the last
bour, is sufficiently definite, and complies with the requirements of the
act.

The defendants, who were indicted for dumping at a place other
than one of those prescribed in the permit issued by the supervisor
of the harbor, demurred to the indictment upon grounds discussed
in the opinion.
Henry L. Burnett, U. S. Atty. (Wm. S. Ball, of counsel), for the

United States.
Kellogg, Rose & Smith (Abram J. Rose, of counsel), for defend-

ants. '

THOMAS, District Judge. Congress, by the act of June 29, 1888,
as amended by the act of August 18, 1894, sought to prevent the
deposit of obstructive and injurious deposits within the tidal waters
of the harbor of New York and adjacent or tributary waters, by
dumping or otherwise, and to punish and prevent such offenses. The
principal objection raised by the demurrer to the indictment relates
to the validity of such act. Section 1 prohibits the deposit of refuse,
dirt, ashes, cinders, mud, sand, dredgings, sludge, acid, or any other
matter of any k,ind, other than that flowing from streets, sewers, and
passing therefrom in a liquid state, in the tidal waters of the harbor
of New York, or its adjacent 01' tributary waters, or in those of
Long Island Sound, within the limits which shall be prescribed by
the supervisor of the harbor. Section 3 requires persons proposing
"to take or tow such forbidden matter to the place of deposit to apply
for and obtain from the supervisor of the harbor appointed hereunder
a permit defining the precise .limits within which the discharge of
such scows or 'boats may be made"; and any deviation from such
dumping or discharging place specified in such permit is declared to
be a misdemeanor within the meaning of the act. It is the policy
of the act that the supervisor of the barbor may prescribe limits within
which the deposit of forbidden matter shall not be made, and shall
prescribe by special permit in each case the precise limits within
which such deposit may be made. It is contended that congress


