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required by that section is one who was such at the time of the enlist-
ment, and who was then entitled to the legal custody and control of
the minor. This would be the proper construction of the section
without its proviso, but the proviso places the matter beyond question.
Application for writ denied.

UNITED STATES v. COOS BAY WAGON-ROAD CO.
(Circuit Court, D. Oregon. August 25, 1898.)

1. Pueric Lavps — GRANTS FOR PUBLIC IMPROVEMENTS — CONCLUSIVENESS OF
DECISION 0F LAND DEPARTMENT.
Whether lands are within the limits or subject to the operation of a
grant for public improvements is not a question of fact, within the rule
that the judgment of the land department is final upon questions of fact.

2. SAME—Er¥FECT OF ISSUANCE OF PATENT.

The land department cannot enlarge the limits of a grant of lands by
congress, and its action in issuing patents thereunder for lands lying out-
side the boundary fixed by the act itself is without validity to convey
title, and will be canceled at suit of the government.

8. SAME—LANDS RESERVED FROM GRANT—HOMESTEAD SETTLER.

Unsurveyed land lying within the boundaries of a grant reserving from
its operation all lands to which homestead or pre-ecmption rights had at-
tached, which at the date of the grant was occupied by a homestead set-
tler, who took timelr action after its survey to acquire title, was not sub-
ject to the grant, and its certification thereunder by the land department
conveyed no title.

John H. Hall, U. 8. Atty.
E. B. Watson, for defendant.

BELLINGER, District Judge. This is a suit to cancel certain pat-
ents to lands under a grant by the United States, and for other relief.
The facts in the case, as appears from the bill of complaint, are as
follows: On the 3d day of March, 1869, the congress of the United
Ntates passed an act granting to the state of Oregon, to aid in the con-
struction of a military wagon road from the navigable waters of Coos
Bay to Roseburg, in the state of Oregon, the alternate sections of pub-
lic land, designated by odd numbers, to the extent of three sections in
width, on each side of said road; and said act provided for the right of
indemnity for losses sustained within the original grant to the extent
of six miles on either side of the line of said road; and said act further
provided that the lands granted should not exceed three sections per
‘mile for each mile of road actually constructed, and that said grant
should not embrace any mineral lands of the United States, or any
lands to which homestead or pre-emption rights had attached, and
that all lands reserved or appropriated should be reserved from the
operation of the act. On the 22d day of October, 1870, the legisla-
ture of Oregon granted all the lands and rights inuring to it under
this grant to the defendant company, upon the conditions prescribed
in the act of congress. On June 18, 1874, congress passed an act by
which it was provided:

“That in all cases when the roads, in aid of the construction of which said

lands were granted, are shown by the certificate of the governor of ‘the state
-of Oregon as in said acts provided to have been constructed and completed,



152 . 89 FEDERAL REPORTER,

patents for said land shall issue in due form to the state of Oregon as fast
as the same shall, under sald grants, be selected and certified, unless the
state of Oregon shall, by public act, have transferred its interests in said
land to any corporation or corporations, in which case the patents shall issue
from the general land office to such corporation or corporations, upon the
payment of the necessary expenses thereof.”

On September 19, 1872, the governor of the state of Oregon certified
to the construction by the Coos Bay Wagon-Road Compauny of its road
in accordance with the land grant act. It further appears that on
March 26, 1873, there was certified to the wagon-road company, under
its grant, the N. W, £ of the 8. W. 1 of section 25, township 27 8.,
range 12 W. of the Willamette meridian. But prior to this, and in
January, 1869, one Samuel C. Braden, a qualified homestead entryman,
settled upon this land, with the intention of homesteading it. Braden
has continued to reside upon the land, and has cultivated it and im-
proved it, from the date of his settlement to the present time; and
within 90 days from the date of the filing of the township plat of the
survey of said land in the district land office, but subsequent to the
certification of the land to the road company, he made his homestead
application in good faith. On the 26th of March, 1873, and on Febru-
ary 12, 1875, the president issued patents to the road company for
some 1,080 acres of land, as inuring to it under the grant,—not includ-
ing the tract covered by Braden’s homestead claim. It is claimed in
behalf of the United States that these patents were erroneously issued,
the lands so patented being without the place limits of the grant, and
that there should be a decree canceling the patents issued therefor to
the road company, and the certificate issued for the land covered by
the homestead settlement and application of Braden.

The conclusiveness of the judgment of the land department as to
the right of the road company to lands under the grant is limited to -
lands that are subject to the grant. As to such lands, the action of
the land department in determining all questions upon which the
grantee’s right depends is final. “But it is also equally true that
when by act of congress a tract of land has been reserved from home-
stead and pre-emption, or dedicated to any special purpose, proceed-
ings in the land department in defiance of such reservation or dedica-
tion, although culminating in a patent, transfer no title, and may be
challenged in an action at law. In other words, the action of the land
department cannot override the expressed will of congress, or convey
away public lands in disregard or defiance thereof.” Burfenning v.
Railway Co., 163 U. 8. 321, 16 Sup. Ct. 1018. Lands without the
limits of the grant are not subject to the grant, and the adjudication
of the land department to the contrary is no more conclusive than it
would be if the lands were expressly reserved from the grant. If it
is not the will of congress that the lands ghall be granted, the action
of the land department cannot extend the grant over them. Whether
lands are within the limits of the grant is not a question of fact, with-
in the rule which makes the consideration and judgment of the land
department upon questions of fact final. Such a question is deter-
mined by the records of the department, precisely as the lines of the
public surveys are proved. The grant in thig case is of the odd-num-
bered sections, to the extent of three sections in width, on each side of
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the road, and an additional amount equal to the amount reserved or
otherwise appropriated, not exceeding six miles in distance from the
line of road. The utmost limit of the grant is therefore six miles
on either side of the road. The action of the land department cannot
enlarge the grant or extend its boundaries, as it may do if the limits
of the grant which are capable of exact location from the plats and
maps in the land oftice are made to depend upon parol testimony.

The homestead settlement of Braden preceded the wagon-road
grant. It has continued for nearly 40 years, during which time he has
cultivated and improved the land settled on; and such land was there-
fore “appropriated,” within the terms of the granting act, before the
grant became effective. Lands to which homestead or pre-emption
rights had attached when the line of road was definitely fixed were as
much excepted from the grant as if they had been excluded by its
terms. Weeks v. Bridgeman, 159 U. 8. 545, 16 Sup. Ct. 72. The
road company could not acquire this land thus held under a homestead
claim, and the certificate which it holds is with notice, from possession
of all the rights and the claims of the party so in possession. Rail-
road Co. v. U. 8., 165 U. 8. 483, 17 Sup. Ct. 381. Under such circum-
stances it is the duty of the United States to seek to vacate and annul
the certificate by which the land claimed under Braden’s homestead
was erroneously certificated to the road company, to the end that the
United States may discharge the obligation which it has assumed to
the homestead claimant. Hughes v. U. 8, 4 Wall. 235. The de-
murrer is overruled.

In re GIN FUNG.
(Circult Court, D. Oregon. August 24, 1898.)

ArLI1EXS—DEPORTATION OF CHINESE—CONCLUSIVENESS OF ORDER.

The rule that the decision of a collector refusing permission to a China-
man to land is conclusive until reversed will not prevent a court from
entertaining an application for 2 writ of habeas corpus in behalf of one
who was refused a fair hearing by the collector, and deported before the
expiration of the time allowed him by law for appeal.

This was an application for a writ of habeas corpus on behalf of Gin
Fung, alleged to have been unlawfully restrained by order of the col-
lector of Portland as a Chinese laborer unlawfully in the United States.

Charles J. Schnabel and Henry St. Rayner, for petitioner.
John H. Hall, for respondent.

GILBERT, Circuit Judge. A writ of habeas corpus was issued, di-
rected to the master of the steamer Braemar, upon a petition which
alleged that Gin Fung was a Chinese merchant, doing business in
Portland, Or., and that Thomas J. Black, collector of customs of the
United States for the district of Oregon, had arrested him on the
charge of being a Chinese laborer unlawfully within the United States,
and after a certain hearing had ordered him deported to China, and
caused him to be delivered to the master of the steamer Braemar for
that purpose. The defendant in the writ made answer to the effect
that the petitioner had taken passage on the ship Braemar, from Hong



