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WHEELER et al. v. THE SAVOY.

(District Court, D. Connecticut. September 1, 1898.)
SEAMEN-LIBEL FOR WAGES-EvIDENCE.

Where the employment of libelants by the owner of a vessel, as testi·
fied to by them, is inherently improbable, and the appearance and de-
meanor of the libelants' witnesses prevent belief in their testimony, a
libel for alleged wages will not be sustained.

This is a libel by a seaman for wages.
Stiles Judson, Jr., for claimant.
Howard H. Knapp, for libelant.

SHIPMAN, Oircuit Judge, acting during disability of district judge.
This libel in rem against the sloop Savoy, to enforce an alleged lien
for seamen's wages, averred that the libelants, Charles E. Wheeler,
Lewis Nordaby, and Oharles Tobias, were seamen on board said sloop
in and about Long Island Sound, of which vessel James E. Miller was
the managing owner; that Wheeler was employed from April 13,
1897, to September 25, 1897, at $60 per month, and earned $304, of
which he has received only $10; that Nordaby was employed from
September 7, 1896, to May 24, 1897, at $12 per week; that there is
still due to him $174, and that there is a balance of $55 due to
Tobias. No testimony was offered in favor of the Tobias claim. The
libel was filed June 15, 1898. Annie Golati, who alleges that she is
the owner and holder of a mortgage upon said sloop to secure the
sum of $500 given by James E. Miller on September 19, 1896, and upon
which the sum of $400, with accrued interest, is still due, appeared as
claimant, and denied the truth of the allegations of the libel. During
all the time in which the seI'Vices of the libelants were rendered,
James E. Miller, a clerk in a grocery store in Bridgeport, Conn., and a
man of very moderate means, owned the Savoy, a sloop of 11.60 tons,
and which was built to be used for the dredging of oysters. Wheeler
is a person who dredges for oysters during the oyster season, and duro
ing the rest of the time is employed in services of one kind and another
in the vicinity of the whaI'Ves and waters of Bridgeport and Stratford.
His story, in which he is supported by Miller, is that in the spring of
1897 he was employed, by verbal agreement with to take charge
of the boat and manage it, as sailing master only, and not as captain
or ml:!ster, for $60 per month. Wheeler says that from April 23, 1897,
he was occupied for one month in rigging up the sloop, putting on
a false deck, and fitting her out to dredge for oysters; that he dredged
during the next month, when she went upon the ways for about a
month, where she was being fitted to take out sailing parties; that
she began about July 23d to take out sailing parties, and took out a
few to different points, until the first week in September; that after-
wards she dredged for about 10 days, until she was capsized and sunk
in the Housatonic river, on September 20th. It is true that the boat
was being repaired at the ship yard of BerdeIl, in Stratford, for about
three weeks from June 15 to July 5, 1897. Wheeler has no written
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account of any sort to his statement. In November or De-
cember, 1897, Miller says that h'e sold the sloop to one Palmer, and
since the libel has informed him of the process against her, who has
not appeared as a claimant or to defend against these alleged liens.
Without clear proof in favor of the story of Wheeler, it would seem

most improbable that a clerlr of very limited means should employ an
oyster dredger and loiterer about the wharves, to manage his boat, at
$60 per month throughout the season, as well when she was under-
going repairs as when she was earning money. But the appearance
and demeanor of Wheeler and Miller upon the witness stand prevent
belief in their testimony. The fact, in all probability, was that
Wheeler was employed to care for and manage tbe boat upon shares.
Witnesses testify to admissions to this effect from Wheeler, and,
although I ordinarily place little reliance upon reported conversations
of this character, yet the entirely inadequate character of the testi-
mony for the libelant, in connection with bis inaction and indifference
in regard to the payment of a bill, whicb, if it eXisted, was of im-
portance to him, lead me to tbe conclusion that his agreement with
Miller must have been to run the boat upon shares, and that the ac-
count has been settled.
Nordaby, who is a painter, says that he performed service as an

oyster dredger on the sloop from September 14, 1896, to October 4th;
and as a sailor from October 4 to October 29, 1896, wben the boat
was carrying vegetables; and from the latter part of Marcb, 1897, to
May 24, 1897, in painting and scraping the boat preliminary to the
dredging season,-all at the rate of $12 per week. It is to be remem·
bered that while he was dredging he went home regularly in the even-
ing, and that during stormy days, or days when he did not work, he
was about his home. The story of Nordaby, like that of Wheeler, is
unworthy of credit. His manner and demeanor as a witness also pre-
vent belief in his testimony. His account book is unsatisfactory.
The opposing testimony commands confidence, and the truth undoubt-
edly was that from September 14, 1896, until October 4th, he was
to be paid at the rate of $2 per day for each working day; that he
worked 13 days, and was fully paid; that from October 4 to October
29, 1896, he worked as a sailor in the transportation of vegetables
upon shares; and that the amount due him was fully settled and paid.
He says that he worked as a painter in repairs on the boat for two
months in the spring of 1897, also at $12 per week. His book shows
that he received during this period $22. Nordaby's testimony that
he was either occupied or was employed eight weeks in the spring of
1897, upon painting and scraping the boat, at $12 per week, I do not
believe. His book indicates that he received $22 for his services
during this time, and if that is true I cannot find that anything is due
him.
The entire case leads me to the conclusion that these three witnesses

deceived their counsel, and that the undisclosed scheme of Miller was
to pile up alleged maritime liens upon the boat to such an amount
that the mortgage of the claimant should disappear upon a sale of
the vessel by the marshal under a decree of court. The libel is dis-

with costs of this court.
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THE NEWFOUNDLAND.
(District Court, D. South Carolina. August 17, 1898.)

1. PRIZE-PRACTICE-TESTIMONY TN PREPARATORIO.
On the first hearing in prize proceedings only the testimony taken In

preparatorio, including the ship's papers, can be consIdered; and it is
for the court to determine whether, upon such testimony alone, there is
sufficient ground for condemnation or discharge.

2. SAME-VIOLATION OF BLOCKADE.
Where there has been no proclamation of a blockade of certain ports,

but a vessel, on arriving in the region thereof, has been actually notified
that they are blockaded, she is not to be condemned for thereafter passing
near and by them, unless the government further shows that the blockade
as established by the naval officers was still In existence, and proves some
act on the part of the vessel indicating an Intention to enter such ports,
or one of them.

3. SAME-EVIDENCE IN PREPARATORIO.
At the hearing on the evidence in preparatorlo the court cannot con-

sider a paper prepared by the commanding officer of the capturing vessel,
which he caused to be Inserted In the log of the prize, stating the circum-
stances under which the capture was made.

4. SAME-EVIDENCE OF INTENT.
A vessel cannot be condemned when the circumstances do no more than

create a suspicion of an intention to violate the blockade; for suspicion,
however well founded, cannot be accepted In the place of proof. There
must be some overt act, denoting an attempt to do the forbidden thing.

li. SAME-ADDITIONAL PROOFS.
The fact that the commander of the capturing vessel states that he had

Information from the American consul at the port of departure that the
vessel intended to run the blockade, and that in his opinion her move-
ments and conduct on the night of the capture were suspicious, :held suf-
ficient to warrant the court in authorizing the taking of additional evi-
dence, when the evidence in preparatorio was insufficient to warrant con-
demnation.

'l.'his was a prize proceeding, instituted in behalf of the United
States against the Blitish steamship Newfoundland for an alleged
attempt to violate the blockade.
Theodore G. Barker, for claimant.
Edward W. Hughes, Asst. U. S. Atty.

BRAWLEY, District Judge. The British steamship Newfound-
land, Frederick N. Malcolm, master, cleared from Halifax, Nova
Scotia, July 8, 1898, for Kingston, Jamaica, and Vera Cruz, Mexico.
She carried a cargo of flour, pork, corn, wheat, and canned goods,
shipped by David Robertson & Co. Bills of lading were issued to
them for 4,386 packages for Kingston, and 3,747 for Vera Cruz.
These bills of lading are indorsed by them in blank. The charter
party was for a voyage of three months to ports of the United States,
West Indies, Central and South America, etc., in the customary
printed form, and written therein was, "Including open Cuban ports,
no contraband of war to be shipped"; and was to terminate at Hali-
fax. Musgrave & Co. were the charterers. She was captured near
Havana by the United States ship of war Mayflower, and sent to thE!
port of Charleston as prize of war, was libeled, and the testimony
'Of the master, mate, and seamen was duly taken in preparatorio by


