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HUMPHREY v. THORP.
(tircuit Court, D. Oregon. July 15. 1898.)

No. 2,404.
1. COMPRMOISE BY .A.TTORNEy-EVIDE;NCE OF AUTHORITY.

On an issue as to whether plaintiff had authorized his attorney to make
a certain compromise of notes which he held for collection, the attorney
testified that In June plaintiff had authorized him to make the compromise.
Plaintiff denied this. and Introduced letters written by the attorney after
the alleged grant of authOrity, asking for instructions as to such compro-
mise. In other letter!! written after the compromise 'the attorney justified
. the compromise on the ground that he had written to plaintiff beforehand,
telling him that he would make it unless instructed to the contrary.
Plaintiff denied receiving such letter, and letters in evidence, written just
before the compromise, contain'ed no such statements. An attorney for
the maker of the note. who left the town more than a month after the
alleged authority, testified that just before leaving he had refused to make
the compromise because plaintiff's attorney did not have the originals of
the notes. and produced no authority for making such a compromise.
Held. that there was sufficient evidence to sustain a finding that there
was no authority for the compromise.

2. PROMISSORY NOTE-COMPROMISE-CONSIDERATION.
The maker of a .note, who was foreclosing a mortgage on property on

which there was another priorllen, deposited in court the amount of such
'llen, to be used in satisfactlon thereof. The attorney for the payee of

'. the note, who was also attorney for the holder of the first lien. made an
agreement with the maker of the note that the amount applied in satis-
faction of the lien should be credited on the note. Held, that such agreement
was without consideration. and not binding on the payee of the note.

8. CO:tIPRO)![SE-RA.T[FICATION.
And the fact that the payee wrote to the attorney asking him why, If

he had made a collection on the note, he did not pay it over, did not amount
to a ratification of the agreement. .

:t PAYMENT-SUFFICIENCY OF EVIDENCE.
On an issue as to whether a balance on a note had been paid, an attor-

ney Who claimed to represent the payee testified that at the time of the
first payment an agreement was made whereby a certificate of deposit for
considerably more than the balance was turned over to him by the maker's
attorneys. to be used in payment of the note as soon as the original should
be forwarded to him. and that he put the certificate In his safe, where
It has been ever since. The certificate; however, was of a date more than
a month later than the alleged agreement. The firm of attorneys for the
maker afterwards dissolved. and payee's attorney formed a partnership
with one qf them. The certificate .of deposit was afterwards sent to the
other one, who still represented !the maker, and by him cashed, The
maker's testimony did not show that he had not received the proceeds of
the certificate. Held, that the evidence failed to establish the Issue.

5. COURTS-CONFLICTING JURISDICTION.
An action in personam in the courts of a state cannot.be pleaded

abatement In another action in.a federal court In another state, althougb
there is an Identity of parties, subject-matter, fwd relief sought.

O. F. Paxton and J. V. Beach, for plaintiff.
J. T. Ronald and R. A. Ballinger, for defendant.

BELLINGER, District Judge. This is an action upon two prom-
issory notes, in which the jury found a verdict in favor of the plain-
tiff in the amount claimed. The defendant relied upon the defense
of payment, concerning which the facts are as hereinafter stated.
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The defendant moves for a new trial upon the following grounds:
First, insufficiency of the evidence to justify the verdict; second,
that the verdict is against law; and, third, errors of law occurring
at the trial. The particulars relied upon in support of the first
ground are: (1) That the testimony shows, without conflict, that
the notes were paid in full; (2) that there was uncontradicted tes-
timony to the effect that a compromise of the debt had been effected
by plaintiff's attorney, and that plaintiff understood the terms and
conditions upon which his said attorney claimed to have received
and to hold money paid on account of said notes or compromise, and
that the plaintiff did not repudiate such compromise, but ratified it;
(3) that the testimony shows, without contradiction, that the plain-
tiff's attorney was authorized to collect said notes, and that he re-
ceived .on their account at least the sum of $1,500, which fact was
known to the plaintiff, and that plaintiff had demanded the same
of his attorney, and that there was, therefore, no greater sum due
upon the notes than the balance after deducting the amount so re-
ceived. The point relied upon in support of the second ground
of the motion is that the jury disregarded the instructions of the
court as to the ratification by the plaintiff of the alleged agree-
ment of compromise. Various particulars are assigned in support
of the third ground of the motion, but the point mainly relied upon
as to this is that the court erred in not sustaining defendant's de-
fense of another suit pending for the same cause of action in the
district of Washington. The notes sued on consist of two prom-
issory notes for the aggregate sum of about $2,700.
The plaintiff had authorized C. So Hannum, an attorney of Juneau,

to collect the notes sued on. Thorp, the maker of the notes, was
absent in the Yukon country. He was represented in what was
done by Bostwick & Crews, a firm of lawyers at Juneau. A suit
was pending at Juneau by Thorp to foreclose a mortgage held by
him upon certain mining property. One Arvey had ajudgment for
some $1,500 against the defendants in the Thorp foreclosure, which
appears to have constituted a lien upon the mortgaged property
prior to Thorp's mortgage lien. Arvey had intervened for his lien
in Thorp's suit. Hannum was authorized, according to Bostwick's
testimony, to represent the Arvey claim. Thorp deposited $1,500
with the clerk of the court to secure or discharge the lien of Arvey,
the intervener. Under these circumstances, Hannum, claiming to
act for the plaintiff, entered into an arrangement with Crews, who
was acting for Thorp, by which it was agreed that Arvey's lien
should be satisfied and discharged, and the $1,500 on deposit with
the clerk of the court, on account of which the Arvey lien was to be
satisfied, should be credited as a payment upon plaintiff's notes.
This was upon the assumption that Thorp had no property liable to
execution, and that by getting rid of the Arvey intervention Thorp'a
mortgage would become an available resource, from which the bal-
ance due on the notes, after crediting the $1,500 as provided for,
could be paid. The date of this alleged agreement was August 4,
1896. In pursuance of this agreement, Hannum gave a receipt as
follows:
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"Juneau, Alaska, August 4th, 1896.
"Recefvedfrom WfIlls Thorp the sum, of fifteen hundred dollars ($1.500.00),

to be applied in payment on those two certain promissory notes dated at
Portland, Oregon, January 20th, 1894, in favor of Samuel Coulter, signed by
Willis Thorp, which said notes are held by James Humphrey. Copies of
said notes are hereto annexed.

"C. S. Hannum, Attorney for James Humphrey."
To pay the balance, amounting-to about $1,500, due on the notes,

there was delivered to Hannum by Crews, as defendant claims, a
certificate of deposit on a Seattle bank for something above $3,100.
It is contended for defendant (1) that plaintiff expressly authorized
Hannum to make the agreement referred to; (2) that plaintiff has
ratified what was done; (3) that the general authority to collect the
notes is. SUfficient, without any special authority, to authorize the
so-called compromise that was made.
The question as to whether plaintiff authorized Hannum to en·

ter into this agreement, or ratified Hannum's acts, was submitted
to the jury, and their verdict is conclusive against the defendant as to
these matters, unless the evidence is insufficient to sustain the ver-
dict; and such a contention the defendant makes as one of the
grounds of his motion. There is no testimony tending to prove that
the plaintiff authorized Hannum to enter into the agreement relied
upon, except that of Hannum himself, who testifies that in June,
1896, on his return from the East, he discussed the proposition made
by Thorp with plaintiff and Mr. Beach, one of plaintiff's attorneys;
that the latter declined the offer made; that two or three days
thereafter, and just as the witness was leaving Burkhard's build-
ing, on the East side, to take the train for Tacoma on his return to
Juneau, plaintiff drove up with his horse and buggy in "consid-
erable haste," and told the witness that he had concluded to let
him. (the witness) have those notes upon the conditions they had
talked about.. The witness, further testifying as to what then took
place, says:
"When he drove up to the curb op. that day (the day that I left), I then

asked Mr. HumphreY,-I says, 'There is no use of my going over [to Beach's
office], Mr. Humphrey, because I would not have anything to do with those
notes in the way of collectiop..· unless theY could be fixed up and settled ac-
cording to the terms 1; suggested to you and Mr. Beach; and unless I can
take the notes and settle with them on that basis, I do not care to take them.'
'Well,' he says, 'if there Is nothing that can be attached up there, why I
have got some collateral security from Coulter, and I could get the balance
out of him, and you take the notes.' ..
The notes were then in Juneau, in the hands of a Mr. Maloney,

and Hannum testifies that he was instructed to take the notes if
Maloney had not begun an action upon them. Humphrey, the plain-
tiff, denies that any such conversation ever took place between him
and Hannum. He states that he did have a meeting with Hannum
on the occasion mentioned by the latter; that he asked Hannum to
call at Beach's office on his way over; that Hannum did so, the wit-
ness being there Hannum arrived; and it was then agreed
to let Hannum have copies of the notes, with authority to collect
them if Maloney had not begun an action upon Hannum's return
to Juneau, and that there were no other conditions made or dis-
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cussed. After Hannum's return to Juneau, and on July 8, 1896, he
wrote a letter to Beach, which is in evidence. In that letter he ac-
knowl-edges receipt of copies of the notes forwarded by Beach,
and says that he requested Bostwick & Crews to allow him to re-
new the proposition made by the witness while in Portland, and
that they consented to do so provided he (Hannum) would give them
a definite answer by the return boat. The writer goes on to say:
"If accepted, kindly send me the original notes, with written in-
structions to settle in accordance with the propositions herein con-
tained." These propositions are the same as those that plaintiff
had already authorized Hannum to accept, according to the latter's
testimony. On July 25th following, Hannum wrote to the plain-
tiff, referring to his letter to Beach, and requesting an answer to his
question, "Shall I take $1,500 on the notes?" etc. Why these reo
quests for authority to make the so-called compromise should have
been made if Hannum was already authorized to do so, is not ex-
plained; nor is it explained why; if, for any reason, he wanted this
further or formal authority, he finally did make the compromise
without receiving the authority requested. Beach testifies that he
wrote to Hannum, inclosing copies of the notes as promised, and
giving specific instructions to proceed by action against Thorp on
the notes, if Maloney had not already done so. This testimony con-
tradicts Hannum's, which is to the effect that the letter of Beach
containing the copies of notes contained no instructions; that it
contained "just two or three lines, that was all; just called my
attention to the copy of the notes, that was all; no instructions
about that one way or the other." Hannum is also contradicted by
a letter written by him to Humphrey on November 3, 1896. This
letter refers to Beach's letter inclosing copies o.f the notes, as fol-
lows: "Which letter instructed me to proceed to make collection of
these notes in the event Mr. Maloney, of Juneau, had commenced
no action in the matter." In this letter of November 3d Hannum
refers to a statement contained in a letter received by him from
plaintiff, as follows: "You state in your letter that you positively
forbade me, in a personal conversation, to make the settlement as
suggested to you while in Portland;" and he then goes on to detail
the meeting and conversations had with plaintiff on the eve of his
departure for Juneau, and he does not attribute to the plaintiff any
statement authorizing the compromise. The version of that con·
versation, as set forth in this letter, wholly differs in that respect
from Hannum's testimony on the witness stand. In this and other
letters in evidence Hannum justifies the compromise on the ground
that he wrote beforehand to Humphrey, telling him that, unless in-
structed to the contrary, he should make the compromise agree-
ment. The plaintiff testifies that he received no such letters, and
the letters in evidence written by Hannum before the agreement do
not contain such a statement, but, on the contrary, merely request,
as we have seen, authority from the plaintiff to enter into the agree-
ment in question. Bostwick left Juneau on the 29th of July. Han-
num left Portland the latter part of June, to go to Juneau, and must,
therefore, have reached Juneau nearly a month before Bostwick's
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departure from that place. Bostwick's testimony shows that he
did not enter into the agreement of compromise, so called, because
Hannum did not have the original notes, nor produce any author-
ity empowering him to do what was proposed, and that he asked for
such authority a few days before going away from Juneau. Not-
withstanding this, on the 4th of August,-a few days after Bost-
wick left,-Hannum, as he now says, undertook to make such an
agreement with Orews upon what he claims was the verbal author-
ity given him by plaintiff in the preceding June, and about which
he appears to have said nothing to Bostwick. It is clear from all
this that the alleged authority given in the interview in question
was not given, but that the claim made in that respect was an after-
thought to excuse what had been done, if, as a matter of fact, there
ever was such an agreement as that relied upon by the defendant.
The alleged agreement with Thorp, or with his attorneys, by

which the $1,500 in question was applied in satisfaction of the Ar-
vey lien, and credited as a payment on plaintiff's notes, is denomi-
nated "a compromise." Arvey had offered to take $1,200 in sat-
isfaction of his lien, so Hannum testifies, and the effect of what
was proposed was to make Humphrey pay this sum. It is not nec-
essary to consider the question as to how far an' attorney who is
authorized to collect a debt may go in compromising his client's
rights. Hannum not only undertook to represent Humphrey, who
was to be made to pay the Arvey lien, but he represented the Ar-
vey lien as well, and this Thorp, or those acting for him, knew.
This lien was an incumbrance in the way of Thorp in the foreclo-
sure of his mortgage, and he therefore had a pecuniary interest in its
discharge. The arrangement of "compromise" by which this lien
was satisfied out of. money deposited in court for that purpose, and
the amount charged as a payment by Thorp on his notes held by
plaintiff,involved nothing in the nature of a consideration mov-
ing to Humphrey. The reiterated ,statement in the testimony of
Hannum, Bostwick, and Thorp that this money was "paid" on plain-
tiff's notes has nothing whatever to support it in the facts relied
upon as constituting such payment. What was attempted was, in
effect, a reduction of plaintiff's demand on the notes, without any
payment whatever. The entire transaction has the appearance of
a fraudulent arrangement contrived to get rid of plaintiff's debt
without paying it. If Hannum actually received this $1,500, he
necessarily received it in his capacity as attorney for Arvey. Bost-
wick testifies that he, as Thorp's attorney, could not pay the $1,500,
or any part of it, upon the Humphrey notes, or take it out of court,
"unless the Arvey claim was dismissed." "The order of the court
kept it there. It was not discretionary with me [Bostwick]. The
court had put it there underdeeree. It could not be taken out un-
til the claim was dismissed." If, then, Hannum got this money,
it was in satisfaction of this Arvey claim which he represented, and
which was required to be satisfied before the money "could be taken
out." The story of the payment as told by Hannum is that at the
time of the payment of tl;le $1,500 described in the receipt an ar-
rangement was made with Mr. Orews, of BostWick &, Orews, ''look-
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ing to the pa;rment and discharge of the balance due upon these
notes"; that such balance "was provided for b;r certificate of de-
posit, and the agreement was that the notes-the original notes-
were to be forwarded to Juneau, either to myself [Hannum] or B.

Behrens, or some other business man in Juneau that Mr. Hum-
phrey might desire to send them to, and upon their receipt the
money should be paid. Q. In whose hands? A. It was in the
hands of Mr. Crews. Afterwards, after the agreement was fully
consummated and agreed upon, and the terms fixed, the certificates
of deposit were delivered to me, and put in the safe, where they
have been ever since, I suppose," etc. Bostwick, who took out this
certificate of deposit, testifies, according to his recollection, that
the certificate was dated August 27, 1896 (it was in fact dated Au-
gust 26, 1896), and was forwarded by him to Crews at Juneau. So
that the provision for the payment of the balance due on the note
by turning over the certificate of deposit to Crews was not, as tes-
tified to by Hannum, at the time of the so-called payment of the
$1,500, but must, making allowance for the time required for the
certificate to reach Juneau, have been at least a month later. And
even then the alleged agreement had not been made, or its terms
fixed, for Hannum testifies that "it rthe certificate of deposit] was
in the hands of Mr. Crews," and "afterwards, after the agreement
was fully consummated and agreed upon and the terms fixed," the cer-
tificate of deposit was delivered to him (Hannum) and put in the
safe, where "they" have ever since been, as he supposes. T'he cer-
tificate was made payable to the order of Orews, Thorp's attorney,
and, according to Hannum, it was delivered to him (Hannum), and
by him put in the safe, where it was when Hannum's deposition was
taken on May 19, 1897. The firm of Bostwick & Crews was dis-
solved early in July, 1896, and was succeeded by Crews, Ivey &
Hannum. The date of the association of Crews, Thorp's attorney,
and Hannum, who represented Humphrey,does not appear, but it
does appear, as we have seen, that 'when Crews delivered the cer·
tificate to Hannum it was placed in the safe, where it remained in
May, 1897, and that this was the safe of the new firm. "I think they
[the certificate of deposit, sometimes referred to as a certi:licate and
at other times as the certificates] remain there. Q. In the bank up
there? A. Yes. sir. Q. Or in Mr. Crews' possession? A. Yes, sir;
in the safe." Bostwick testifies that this certificate of deposit
afterwards sent down from Juneau by Crews to him (Bostwick) in
the early part of 1897, and that he cashed it. The indorsement upOn
the certificate shows that it was cashed February 9, 1897. Subse,
quently Bostwick corrected his testimony as to this, and stated that
a mining man in Alaska, named Campbell, came to him with the
certificate, for identification at the bank, and that in the course of
that identification he signed his name on the back of the certificate.
which was cashed by Campbell. From these facts, it is reasonably
certain that this certificate of deposit was never transferred to
Hannum, and that the claim now made of a payment or security by
Crews to Hannum by that means to be applied in discharge of plain.
tiff's notes is without foundation. If the certificate was delivered
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as testified to by Hannum, the fact that it was afterwards sent
down to Bostwick by both attorneys for Thorp in respect to
this very matter, and cashed, or was delivered by Crews to Camp-
bell,andcashed by the latter, with Bostwick's indorsement, on Feb-
ruary 9, 1897, while HannuJ:Il, testifying on the 17th of the follow-
ing May, sl,lpposed it still ip. the firm safe at Juneau, justifies the
inference that there never was any intention of applying any part
of the represented by the certificate on these notes, and that
what was done was not a transfer of the certificate to Hannum, but
merely the pretense of one. Thorp, in his testimony, testifies that
plaintiff's notes have been paid in full, but he does not e.xplain what
became of the certificate of deposit in question, nor does it appear
from his testimony that the money represented by it has not been
received by him, or to his use. Upon his own theory of the case,
the certificate was for a sum twice as large as what re-
mained due on the notes, and it must be presumed that the certifi-
cate was cashed in his interest, and that he and those who acted
for him can account for the certificate and its proceeds, if they were
so disposed. The ratification by plaintiff relied upon consisted of
an inquiry by Humphrey, the plaintiff, to Hannum, as to why, if he
had made a collection on these notes, he did not pay over the amount
received. This does not amount to a ratification of the so-called
compromise. There was, as already appears, nothing to ratify.
Hannum received nothing from Thorp on plaintiff's account. If he
received the $1,500 deposited in, court at Juneau, it was in satisfac-
tion of the Arvey lien, which he represented, and on account of
which the money was paid into court. As Bostwick explains:
"The court had put it there under decree. It could not be taken
out until the claim was dismissed." The discharge of the Arvey
lien was indispensable to Thorp's foreclosure, and, having that lien
discharged in this way, the claim now made that the plaintiff in
good conscience should "restore" the $1,500, which he did not get,
or be held to have "ratified" or "acquiesced in" Hannum's alleged
agreement to receive the money paid by Thorp in discharge of the
Arvey lien as a payment on plaintiff's notes, is without equity or
reason.
As to the defense of another action pending in the state of Wash-

ington, the rule is thus stated in 1 Enc. PI. & Prac.. 764:
"The doctrine is well settled that an action in personam in a foreign juris-

diction cannot be pleaded in abatement of another action commenced in a
domestic forum. even if there be identity of parties, of and of
the relief sought. In the application of this rule the states of the Union are
regarded as foreign to one another, as are also the courts of a state and a
federal court beld in another state or district."
The motion for a new trial is. denied.
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L CONTRACTS OF INDEMNITY - JOI:NT LIARILITY OF INDEMNITOR AND INDEMNI-
TEE.
Civ. Code Cal. 52777, which declares that one who Indemnifies another

"against an act to be done by the latter is llable jointly with the person
Indemnified, and separately to every person injured by such act," Is not
limited to cases where the indemnitee binds himself, or is bound by law,
to do some act which may result In damage to another, or to cases in Which
the indemnitor is held to be a joint trespasser or tort feasor with the indem-
nitee; but it Includes all cases of Indemnity against future contingencies.
It therefore makes a polley of insurance against liability for personal in-
juries of employlis Inure directly to the benefit of an employe Injured,
and allows him to sue his employer and the Insurance company jointly,
If he so elects.

B. PARTIES IN EQUITy-HECEIVERS IN SUPPLEMENTARY PROCEEDINGS.
A receiver in supplementary proceedings of an Insolvent corporation,

who has in his possession a polley insuring the corporation against liability
to its employlis for personal injuries, is a necessary party to an action
brought by an injured employe against the corporation and the insurance
company jointly, to enforce their joint and several liability to him.

B. REMOVAL OF CAUSES-JOINT AND SEVERAL LIABILITY OF DEFENDANTS.
Where defendants' liability is joint as well as several, and plaintitr

elects to sue them jointly, this determines the character of the suit; and
neither defendant can treat it as several against him, so as to authorize
him to remove It.

Carl Schutze, G. E. Harpham, and A. M. Stephens, for plaintiff.
Miller & Brown, for defendants.

WELLBORN, District Judge. This suit was originally brought in
the superior court of the county of Los Angeles, state of California,
and removed to this court on the petition of two of the defendants,
the Los Angeles Iron & Steel Company and the Employers' Liability
Assurance Corporation, Limited. The other defendants are various
persons who are sued as stockholders of said iron and steel company,
and Willis J. Boyle, its receiver. The present hearing is on a motion
of the plaintiff to remand.
The material facts of the case, as alleged in the complaint, are as

follows: The action was brought by leave of court. Plaintiff, La-
mar Moore, is an infant, 17 years of age; and J. L. Moore was ap-
pointed, by the superior court in which the action was brought,
guardian of said Lamar Moore for the purposes of said action.
Plaintiff and all of the defendants, except the Los Angeles Iron &
Steel Company and the Employers' Liability Assurance Corporation,
Limited, are citizens of California. The Los Angeles Iron & Steel
Company is a citizen of the state of Colorado, with its principal place
of business and workshops, however, in the city of Los Angeles,
Cal. The defendant Willis J. Boyle was appointed receiver of said
corporation December 12, 1896, in a certain action then pending in
said superior court, wherein one Fred. R. Harris was plaintiff, and
said Los Angeles Iron & Steel Company defendant, and said Boyle


