46 80 FEDERAL REPORTER,

and different ground of liability, ch which he concedes defeat, it would
be gross injustice to defendant to revive, by way of amendment, the
abandoned original ground of recovery, and attempt thereby to rein-
state a cause of action otherwise dead under the statute of limitations.
As applied to actions of this character, in the estimation of the legis-
latures of both the states of Kansas and Missouri, these statutes of
limitation are pre-eminently statutes of repose.

If this amendment should be allowed by the court, and its effect
should be held to strip the defendant of the protection of the statute
of limitations, the grossest injustice would probably be done. After
the lapse of 14 years since the occurrence to be investigated, important
and necessary witnesses to the defense would likely be dead or gone
beyond discovery. As already suggested, by the abandonment for
nearly 10 years of the cause of action embraced in the proposed
amended petition, the plaintiff has invited the defendant to not pre-
serve, de bene esse, its evidence, nor keep track of its witnesses to
the conduct of the defendant in selecting the servant Kline, and its
knowledge of his competency. This issue, as to the competency of
the man Kline, if revived, would be especially unequal to the defend-
ant, as Kline long since died, as shown on the former trials of this
case. As the cause of action now propounded under this amended
petition is different from that heretofore tried in this court, the evi-
dence given on said trials would, on the essential question of de-
fendant’s negligence in selecting an incompetent servant, be wholly
inapplicable and unavailing. Scovill v. Glasner, 79 Mo. 449. No
citizen should be continually harassed by a suitor thus experimenting
on the chances of recovery. It is to the public interest that there
should be an end to a given litigation. To this end it inheres in the
very genius of our institutions of government that no man shall be
thus twice vexed with a claim for damages growing out of the same
injury. The plaintiff should be held to abide by the issue fought on
his own chosen field of battle. ‘

The motion filed by plaintiff with the clerk of this court on the 18th
day of December, 1897, is overruled, and his application for leave to
file the amended petition offered herein is denied.

STATE OF NEBRASKA v. HAYDEN.
(Circuit Court, D. Nebraska. August 10, 1898)

1. PARTIES—SUBSTITUTION OF PLAINTIFFS—REAL PARTY IN INTEREST.

In an action commenced by a state treasurer to recover money de-
posited in a bank under a statute authorizing such deposits, the state,
which is the real party in interest, may properly be substituted as plain-
tiff by amendment, as such substitution makes no change in the cause
of action. \

2, PLEADING—AMENDMENT OF PETITION—CHANGE IN CAUSE OF ACTION.

Where the original petition in an action against a bank to recover de-
posits alleged that plaintiff, as state treasurer, deposited certain certifi-
cates of deposit issued to his predecessor by defendant bank, and received
credit in his account therefor, an amendment alleging that he received
payment of the certificates and deposited the proceeds makes no change
in the cause of action stated. -



STATE OF NEBRASKA V. HAYDEN. 47

Motion by defendant to strike the amended petition from the
files.

C. J. Smyth, Atty. Gen., and Ed. P. Smith, Dep. Atty. Gen., for
the State of Nebraska.
Cobb & Harvey and G. M. Lambertson, for defendant.

MUNGER, District Judge. This action was originally com-
menced by Joseph S. Bartley, as treasurer of the state of Nebraska,
against the defendant, as receiver of the Capital National Bank, to
recover the sum of $286,361.83, with interest thereon. The peti-
tion, among other things, alleged the election and qualification of
the plaintiff as state treasurer of the state of Nebraska, and of
John E. Hill, the predecessor of plaintiff in office, as such state
treasurer; that said Hill during his term of office deposited with
the Capital National Bank divers sums of money belonging to the
state of Nebraska, and took certificates of deposit therefor; that
on the expiration of his term of office said Hill turned over to plain-
tiff, as his successor, said certificates of deposit as part of the funds
belonging to said state; said certificates were accepted by plaintiff,
and by him, on or about the 16th day of January, 1893, deposited in
the Capital National Bank, and the amount thereof was credited
by said bank to the account of plaintiff as state treasurer; that
on or about the 14th day of January, 1893, the said Capital Na-
tional Bank executed a bond unto the state of Nebraska in the penal
sum of §700,000, with sureties, in pursuance of the provisions of an
act of the legislature of the state of Nebraska approved April 8,
1891, entitled “An act to provide for the depositing of state and
county funds in banks”; that on or about said 14th day of Jan-
uary, 1893, said bond and the sureties thereon were duly approved
by the governor, the secretary of state, and the attorney general;
that on or about the 20th day of January, 1893, said bank sus-
pended business, and the defendant was appointed receiver thereof
by the comptrolier of the currency; that there was, at the time of
the suspension of said bank, to the credit of plaintiff, as such treas-
urer, the sum of $236,361.83, a portion of the deposit so as afore-
said made; that plaintiff presented to the defendant, as receiver, a
duly-verified claim for said funds, which was disallowed. Subse-
quently plaintiff filed an amended petition, stating substantially
the same facts as in the original petition, except that said amend-
ed petition did not show that said bank gave the bond or other-
wise qualified as a state depository under the provisions of said
legislative enactment. A demurrer was filed to said amended pe-
tition on the ground that the court did not have jurisdiction of the
action, and that the petition did not state a cause of action. The
demurrer was heard by Judge Shiras, and overruled. 74 Fed.
913. After the expiration of the term of office of plaintiff, Joseph
S. Bartley, the action was revived in the name of John B. Meserve,
the then state treasurer. Thereupon said Meserve filed an amend-
ed petition, stating substantially the same facts as in the original
petition, except as to the deposit in said bank of said certificates
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by said Bartley. In the amended petition filed by said Meserve, it
is stated that on or about the 16th day of January, 1893, the said
Bartley, as state treasurer, presented said certificates of deposit
to the bank for payment, that the same were paid, and that the
money received in payment of said certificates was deposited by
Bartley in the bank to his account as state treasurer. To this pe-
tition defendant demurred, stating as grounds thereof that the court
had no jurisdiction; that the plaintiff had not legal capacity to
sue; that said petition does not state facts sufficient to constitute
a cause of action. The demurrer was sustained for the reason that
plaintiff did not have legal capacity to sue; that the action should
have been brought in the name of the state of Nebraska as plain-
tiff; and, on motion, the state was substituted as plaintiff. There-
upon the state of Nebraska filed its amended petition, stating the
facts substantially as they were alleged in the petition filed by
Meserve as treasurer. The defendant now moves the court to strike
the amended petition of the state from the files, for the following
reasons: (1) There is an improper substitution of parties plaintiff
by attempting to substitute the state of Nebraska as plaintiff in
the place of J. B. Meserve, state treasurer. (2) There is an attempt
in said amended petition to substitute the cause of action of the
plaintiff from one depending upon a statute created for the pur-
pose of recovering public money deposited without authority of
law, and substitute a cause of action depending upon a statute
created for the purpose of permitting the recovery of money de-
posited ander contract. (3) The said amended petition attempts to
change the cause of action from an action which is ex delicto to
an action which is ex contractu. (4) The said amended petition is
an attempt to shift the action by amendment from a cause of ac-
tion which is barred by the statute of limitations to a cause of
action which is not barred by the statute of limitations. (5) Be-
cause said amended petition is a complete departure from the origi-
nal action, and, in effect, the commencement of a new suit, with
different parties and different cause of action, brought under dif-
ferent rights of action.

At the hearing on the demurrer to the petition of Treasurer
Meserve it was argued on the part of defendant that the action
should have been brought in the name of the state, rather than
that of the treasurer; that the provisions of the legislative enact-
ment of 1879 (Comp. St. 1897, p. 116, § 655 authorizing suits to
recover public funds in the name of the treasurer were enacted by
reason of the holding of the court in State v. Keim, 8 Neb. 63;
that the unauthorized deposit of public funds by the treasurer did
not create the relation of debtor and creditor between the bank and
the state; that since the depository act of 1891 (Comp. St. 1897, p.
1056, §§ 5088-5090) the deposit of public funds under the provisions of
that act creates the relation of debtor and creditor between the
bank and the state, and relieves the treasurer from liability for a
loss of the funds, so that the provision of the Code requiring every
action to be prosecuted in the name of the real party in interest
governs; that the action could only be brought in the name of the
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treasurer when the deposit was made in violation of the provisions
of the depository statute and not in a designated depository. This
view of the law was accepted by the court, and the demurrer sus-
tained, but leave was given to amend by substituting the state of
Nebraska as plaintiff in the place of the treasurer. The motion
to strike the petition of the state challenges the correctness of this
ruling of the court. If the substitution of the state as plaintiff in-
stead of the treasurer was a change of the cause of action, then
such substitution should not have been permitted as an amend-
ment,

Wood v. Circuit Judge, 84 Mich. 521, 47 N. W, 1103, was a case
where a husband died intestate, leaving a benefit certificate pay-
able to his wife; but she had died the previous day, bequeathing
her property to him. Afterwards her administrator with the will
annexed sued on the certificate. 'Whereupon the husband’s heirs
applied for an order substituting them as parties plaintiff, which
was refused by the trial court. The supreme court held that, as
the suit of the administrator was for the benefit of the husband’s
heirs, the substitution would not introduce a new cause of action,
and that the order should have been granted. The court, in the
opinion, say:

“Clearly, in this case, the money due upon this insurance certificate is
payable to the heirs of Frank L. Silver, and it would be a denial of justice
not to permit this amendment., * * * If the real parties remain the same,
and the change is of the nominal parties only, the amendment is permissi-
ble. * * * The amendment is in the furtherance of justice, and the in-

surance company cannot be surprised by it; neither will they be deprived
of any substantial or essential rights in the premises.”

Lake Erie & W. R. Co. v. Town of Boswell (Ind. Sup.) 36 N. E. 1103,
was a suit brought by the trustees of the town of Boswell to enjoin the
appellants from interfering with the free use of a public street in
the town. On demurrer to complaint the court permitted an amend-
ment by substituting the town of Boswell as plaintiff instead of the
trustees of the town. The court said:

“Whatever informality there may have been in the action of the court,
we think the proper result was arrived at. The same end would finally
have been attained if the suit were dismissed, and a new suit brought in
the name of the proper party. But we are of the opinion, as stated in Burk
v. Andis, 98 Ind. 59, that a plaintiff in such a case ought not to be compelled
to dismiss his suit, and bring a new one, when a simple amendment to the
complaint would save both delay and additional costs.”

Wells v. Stombock, 59 Iowa, 376, 13 N. W. 339, was an action
brought in the name of Washington township on a supervisor’s
bond. A demurrer to the petition was sustained on the ground
that plaintiff had no legal capacity to sue; whereupon an amend-
ed petition was filed, making the clerk of the township plaintiff.
This amendment was sustained. Seevers, C. J., rendering the opin-
ion of the court, said:

“We are asked whether the plaintiff, having commenced the suit in the
name of the township, could amend the petition, making the clerk plaintiff,
In Township of West Bend v. Munch, 52 Towa, 132, 2 N. W. 1047, it was
held a township did not have the legal capacity to sue. This being so,

89 K.—4
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it is claimed there was no ‘plaintiff named in the original petition, and, there-
fore, none could be substituted; that an amended petition could not be
filed, because there was nothing to amend. But we think, when there is
an appearance to the action, and the defendant tests the right of the named
plaintiff to maintain the action by a demurrer, and the latter is sustained,
the name of the proper parties plaintiff may be substituted in the action by
an amended petition, subject, of course, to an equitable apportionment of
the costs, and the right of the defendants to a continuance if taken by sur-
prise. If this is not the rule, the action must abate, and another be brought.
This, under the statute, should not be the rule unless substantial justice
50 demands, The statute, in terms, provides the court, in furtherance of
justice, may permit a party to amend any pleading ‘by adding or striking
out the name of a party, or by inserting other allegations material to the
case, or, when the amendment does not change substantially the claim or
defense, by conforming the pleadings or proceedings to the facts proved.
The defendants could make their defense in this action as well as in a new
one, and they could not have been prejudicially affected by the amendment,
and the right to make it we think existed.”

To the same effect are Wilson v. Welch, 157 Mass. 77, 31 N. E.
712; Buckland v. Green, 133 Mass. 421; McCall v. Lee, 120 IIl. 261,
1 N E. 522,

In 1 Enc. Pl. & Prac. p- a38 it is stated that the name of one
for whose use the action is brought may be substituted for that of
the nominal plaintiff, where the legal right of action is shown to
be in the former, citing many cases.

Section 144 of the Nebraska Code (Comp. St. 1897, p. 1187), re-
lating to amendments of pleadings, is in nearly the identical lan-
gunage of the Iowa statute above quoted by the court, and in this
cage the cause of action as stated in the amended petitien filed in
the name of the state is identical with the cause of action stated
in the petition by Treasurer Meserve. The action, as brought origi-
nally in the name of the treasurer, was to recover judgment for and
on behalf of the state. The proofs in both cases would necessarily
be the same. No other or different defense to the merits could be
made in the one case which was not equally available in the other.
I do not think the decisions of the supreme court of this state are
in conflict with the rule stated in the foregoing cases.

Bank v. Ketcham, 46 Neb. 568, 65 N. W. 201, and Flanders v.
Lyon, 51 Neb. 102, 70 N. W. 524, were both cases in replevin, in
which it was held that, after the property had been taken under
the writ from the defendant, and delivered to the plaintiff, neither
the affidavit in replevin nor petition could be amended, against the
objection of defendant, by substituting a stranger as plaintiff.
These cases contained nothing in conflict with the doctrine before
stated. It may well be said that when a party obtains possession
of property under a writ of replevin he cannot be permitted to es-
cape a judgment for a return of the property, or its value in money,
by having a stranger substltuted in his stead,—one, perhaps, irre-
sponsible,

In Relief Dept. v. Moore (Neb.) 78 N. W. 15, an actlon brought by
the plaintiff as administratrix, an amendment permitting a re-
covery in her own individual right was sustained.

In my judgment, the amendment complained of was properly
made. The second, third, and fourth grounds of the motion are
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based on the erroneous supposition that by the original petition
it was sought to recover for the deposits of the public funds made
by Treasurer Hill during his term of office, before the depository
law went into effect, while the amended petition, now under con-
sideration, is a claim for deposits made by Treasurer Bartley un-
der the provisions of the depository law. The two petitions do not
state the cause of action in identical language, yet they are sub-
stantially alike in the statement of the cause of action. Both are
based on the deposits made by Bartley after the depository law had
gone into effect, and after the bank had become a designated state
depository. It is true that in the original petition the allegation
is that Bartley deposited in the bank the certificates of deposit re-
ceived from Hill, and that the bank gave him credit therefor to
his account as treasurer, while in the amended petition, now un-
der consideration, the allegation is that Bartley presented the cer-
tificates to the bank for payment, received payment thereof, and
deposited the proceeds in the bank. The legal effect was the same.
It is only a different method of stating the same cause of action.
Allibone v, Ames (S. D.) 68 N. W. 165; Post, J., in State v. Hill, 47
Neb. 537, 66 N. W. 541; State v. McFetridge, 84 Wis. 473, 54 N,
W. 1, 998. The motion is overruled.

TRIMBLE v. ERIE ELECTRIC MOTOR CO.
(Circuit Court, W. D. Pennsylvania. August 18, 1898.)

1. PROCESS—SUFFICIERCY OF SERVICE—RETURN.

Under a rule of court requiring a summons to be served on a defendant
by “giving him notice of its contents,” a return of service of a writ by
“making known the contents’” to the defendant is sufficient.

2. Bamg—IMPEACHING RETURN.

Following the rule of the state courts, a federal court in Pennsylvania
will not receive extrinsic evidence to impeach the return of a marshal
which is good on its face, in support of a motion to set it aside.

Brainerd & Higgins, for plaintiff.
S. A. Davenport, for defendant.

BUFFINGTON, District Judge. This is a motion to set aside the
gervice of summons. Cir. Ct. Rule 86 provides as follows:

“It is ordered that the act of assembly of the commonwealth of Pennsyl-
vania, relative to the service of summons, &c., and the service required by
this court, shall be as follows: A writ of summons shall be executed by
reading the same in the hearing of the defendant, or by giving him notice
of its contents and by giving him a true and attested copy thereof; or, if
the defendant cannot be conveniently found, by leaving such a copy at his
dwelling house with an adult member of his family; or, if the defendant
resides in the family of another, with one of the adult members of the
family in which he resides.”

The marshal made return of the writ, which is under seal and duly
entitled in the cause, as follows:

“Served the within writ upon John C. Brady, vice president Erie Electric
Motor Company, by giving him a true and attested copy of the same, and
making known the contents to him June 14th, 1898. 8o answers,” etc.



