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purchase money paid by defendant went into the funds of H..a bank,
whereby the equilibrium of the capital was restored; and no injury
thereby was done to any stockholder, or to any creditor, or to the de-
fendant. No one could complain, but the government, which might,
if it deemed it politic, proceed as for a forfeiture of the charter of the
bank. In Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, Mr. Justice
Field, in discussing section 5201, Rev. St. (National Banking Act),
which prohibits a banking association from making a loan upon the
security of shares of its own bank, said:
"It imposes no penalty, either upon the bank or the borrower, If a loan

upon such security Is made. If, therefore, the prohibition can be urged
against the validity of the transaction by anyone except the government, it
can only be done before the contract is executed, while the security is still
subsisting In the hands of the bank. It can then, If at all, be invoked to
restrain or defeat the enforcement of the security. When the contract has
been executed, security sold, and proceeds applied to the payment of a debt,
the courts will not Interfere In the matter. • • • Supposing it was unlaw-
ful for a bank to take those shares as security for a loan, it was not unlaw-
ful to authorize the bank to sell them when the contingency occurred. The
shares being sold pursuant to the authority, the proceeds would be in the
bank, as his property."
On principle, therefore, if it was unlawful for the bank to purchase,

as alleged, the shares of stock in question, it certainly was not unlaw-
ful to sell them. Being sold, the went into the bank, re-
stor,ing its capital, inuring to the benefit of its creditors. As said by
Mr. Justice Swayne in Bank v. Matthews, 98 U. S. 626: .
"'l'he intent, not the letter, of the statute, constitutes the law. • • •

Where a corporation is incompetent by its charter to take a title to real
estate, a conveyance to it is not void, but only voidable, and the sovereign
alone can object. It is valid until assailed in a direct proceeding instituted
for that purpose. • • • So, an alien forbidden by the local law t(\ acquire
real estate may take and hold title until office found. We cannot believe
it was meant that stockholders and depositors and other creditors should
be punished, and the borrower rewarded, by giving success to the defense
whenever the offensive fact shall occur. The impending danger of a judg-
ment of ouster and dissolution was, we think, the check, and none other,
contemplated by congress."

In legal effect, the attitude of the defendant is precisely like that of
the purchaser of real estate from a corporation, the charter of which
prohibits it from taking and holding real estate beyond certain speci-
fied quantities and for certain uses. The purchaser for value, in good
faith, nevertheless acquires a good title as against the corporation,
and its creditors cannot avoid payment of the purchase money. Rail-
way Co. v. Proctor, 29 Vt. 93; Land v. Coffman, 50 Mo. 243-254. No
authority has been cited, and, we take it, none can be found, sustain-
ing the proposition that the defendant's purchase of stock under
such circumstances was void. Certainly neither the bank nor the
receiver has any ground of action against him for the cancellation of
his certificate of stock. The bank obtained his money, which went
to augment its assets for the benefit of both the stockholders and
creditors. The defendant is not in the attitude of one who has sold

outright to the bank, who thereby, as has been repeatedly held,
becomes liable to an action for money bad and received to the use of
the bank, because in thus selling the stock to the bank he must take
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notice of the law which inhibits the transaction. As such holdc:r of
stock in the bank the defendant secured to himself valuable privileges,
among which was the right to participate in stockholders' meetings,
to vote in the election of directors, to share in any dividends, and the
right of visitation. And, although the defendant has concealed the
fact in his answer, the truth doubtless is, as stated in the case of Same
Receiver v. Bacon, 86 Fed. 553, he was elected and was an acting di-
rector of this bank during the time he was such stockholder. And,
while the answer comments on the fact that the bank had from time
to time paid to its shareholders unearned dividends, it is significantly
silent as to whether or not the defendant was a recipient of such un-
earned favor. If he did receive such dividend, his alleged offer of
rescission was bad, without tendering it back. Kinne v. Webb, 49
Fed. 513, affirmed 4 C. C. A. 170, 54 Fed. 34. By operation of the
statute, he became liable, as such stockholder, to the assessment or-
dered by the comptroller on the 30th day of July, 1897. This liability
the courts have uniformly held is in the nature of a trust fund for thQ
security and benefit of the creditors of the bank. Sawyer Y. Haag, 11
Wall. 620-622; Sheafe v. Larimer, 79 Fed. 924. The law presumelil,
without more, that credit is given to the bank on the faith of such
bility of the stockholders. Upton v. Englehart, 3 Dill. 496-505, Fed.
Cas. No. 16,800; Latimer v. Bard, 76 Fed. 536-540; Pauly v.
Co., 165 U. S. 606, 17 Sup. Ct. 465. In Tillinghast v. Bailey, 86 Fed.
48, the court says:
"Nor is it any answer to say that the plaintiff in the case does not show

that any particular creditor relied on the increased stock and the payments
made thereon by these defendants, and was deceived thereby. The public,
in dealing with these banking associations, do not rely except upon public
known facts in regard to the association, and the public are not supposed
to be familiar with or rely on the facts of a particular case as between
the shareholder and the bank. A rule which exacted any such condition as
this would practically deprive innocent creditors of any remedy."

So Judge DilloIJ, in Upton T. Englehart, supra, says:
"If a person has accepted a certificate of stock, and becomes to all ex-

ternal appearances a stockholder, persons may have become creditors of the
company on the faith of his membership, and in law are presumed to do so.
And, as they cannot know the Illanner in which he was induced to become
a stockholder, there is ground to maintain that as to them the maDner is
immaterial."

Since the ruling of the house of lords in Oakes v. Turquand, L. R. 2
H. L. 325-34.1, it has been the established doctrine of England that
upon the declared bankruptcy of a corporation the implied trust in
favor of the creditors on the double liability of stOckholders becomes
a fixed charge, so that after proceedings in bankruptcy are taken the
stockholder is precluded from defending on the ground of fraud or
deceit practiced upon him by the corporation whereby he was induced
to bec{)me a stockholder. See Stone v. Bank, 3 C. P. Div. 282-307;
Wright's Case, 7 eh. App. 60; Kent v. Brickmaking Co., 3 Ch. App.
493. Dillon, in Upton v. Englehart, supra, recognized both the
reason and authority of the Euglish rule, but conceded that it was
measurably influenced the company's act of 1862, providing for tbl'.
ltIBililter of stockholders. The case under considemtion by .Tlldl;W
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Dillon was that of stockholders of an Illinois insurance company;
and, inasmuch as there was no similar provision in the Illinois statute
to that of the English statute, he inclined to the opinion that if a com-
pany voluntarily misrepresented or concealed material facts, and
thereby drew an innocent purchaser into the purchase of stock, and
being himself guilty of no laches, and where there was no superior
equity in favor of the creditors of the bank, an assignee under the
bankrupt law might not be able to hold the purchaser of stock bound
thereby. In Bank v. Newbegin, 40 U. S. App.1, 20 O. O. A. 329, and 74
Fed. 135, the court seemed to apply the ruling of Judge Dillon in the
discussion of the liability of a stockholder in a national bank, al-
though the decision in the case did not turn or depend upon such con-
struction of the national banking act. As applied to a stockholder in
a national bank, the reason of the English rule is especially applicable,
for by section 5210 of the national banking act it is expressly declared
that:
"The president and cashier of every national banking association shall

cause to be kept at all times a full and correct list of the names and resi-
dences of all shareholders In the association, and the number of shares held
by each, In the office where Its business is transacted. Such list shall be
subject to the inspection of all the shareholders and creditors of the asso-
ciation, and all officers authorized to assess taxes under state authority,
during business hours of each day In which business may be legally trans-
acted. A copy of such list, on the first Monday of July In each year, verified
by the oath of such president or cashier, shall be transmitted to the COlllP.
troller of the currency."

The presumption is always to be indulged that public officers per-
form the positive duty imposed upon them by statute, and therefore
it must be assumed in this discussion that such a registry was kept
by this bank, and that the defendant's name appeared therein as a
shareholder. The, supreme court, in Pauly v. Trust 00., supra, in
discussing this provision of the statute, said:
"Manifestly, one-if not the principal-object of this reqUirement was to

give the creditors of these associatlons,as well as state authorities, infor-
mation as to the shareholders upon whom, if the association becomes in-
solvent, will rest the individual liability for its contracts, debts, and engage-
ments."

And further on in the opinion, speaking of the liability of one who
"holds himself out on the books of the association as true owner," the
court said he-
"May be treated as the owner, and therefore liable to the assessment when
the association becomes insolvent and goes into the hands of a receiver.
• • • This is upon the ground that, by 1I110wing his name to appear upon
the stock list as owner, he represents that he is such owner; and he will
not be permitted, after the bank fails, and when an assessment has been
made, to assume any other position, as against the creditors. If, as between
the creditors and the person assessed, the latter is not bound by that repre-
sentation, the list of shareholders required to be kept for the inspection of
creditors and others would lose most of its value."

It may be conceded to the defendant's contention that on some of
the circuits it has been ruled that after the appointment of a receiver
the defrauded stockholder may be allowed to have his contract asa
..:ertificate holder of shares of stock rescinded for fraud and deceit,
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with the limitation that he has been guilty of no laches, and the like;
but the right of rescission must, ex requo et bono, be limited to the in-
stance where the stoekholder's equity is superior to that of the creditor
of the bank, as where no debts were created by and no credit was
given to the bank after the acquisition of the shares by the share-
holder. This was the case in Bank v. Newbegin, supra. Judge
Thayer, in that case, expressly held that:
"If a considerable period of time has elapsed since the subscription was

made; if the subscriber has actively participated in the management of the
affairs of the corporation; if there has been any want of diligence on the
part of the stockholder, either in discovering the alleged fraud, or in taking
steps to rescind when the fraud was discovered; and, above all, if any con-
siderable amount of corporate indebtedness has been created since the sub-
scription was made, wllich is outstanding and unpaid,-in all of these cases
the right to rescind should be denied where attempt is not made until the
corporation becomes insolvent."

And it was because, as shown further on in the opinion, it affirma-
tively appeared that "the only creditors of the bank, who in any aspect
of the case are entitled to raise the question now under consideration,
are those creditors, if there are any, who were such when the bank
first failed, and those creditors, as it seems, voluntarily elected to take
the obligations of the reorganized bank in payment of their respective
demands, with full knowledge of the plaintiff's present claim, and with
full knowledge of the fact that he would insist upon being treated as
a depositor rather than as a stockholder," that the court held the cred-
itors had "waived whatever right they may have had when the bank
first closed its doors, and insisted that plaintiff should be treated as a
stockholder."
In Stuffelbeam v. De Lashmutt, 83 Fed. 451, the court expressly rec-

ognized the rule to be that, if any creditor becomes such after
the purchase of stock, the stockholder could not, as to him, es-
cape his liability on the ground of any antecedent fraud practiced
upon him by the bank. So, in Wallace v. Bacon, 86 Fed. 553, the
court, in enumerating the defects of the defendant's plea, said it did
not "contain a word concerning creditors of the bank existing at the
time of its failure, and while the defendant was holder of 100 shares
of the capital stock, in whose behalf and for whose protection the
assessment in question was levied." While the case of Bank v.
Mathews (recently decided in the Ninth circuit, No. 39) 56 U. S. App.
636, 29 C. C. A. 491, and 85 Fed. 934, presented more directly the
attempt of a stockholder to escape from his subscription to the in-
creased capital stock on account of irregularities leading up to its
issue, the discussion clearly indicates the steadfast tendency of the
judicial mind on the question at bar. Speaking of the contention of
the stockholder that the shortness of time which elapsed after the
date when the comptroller of the currency took possession of the books
and assets of the bank as evidencing something wrong in its manage-
ment, the court said that it was immaterial. "It is the principle in-
volved that controls the decision. * * * The door of construction
cannot be opened in the courts as to what partiCUlar period of time
must elapse before the principle should be applied. Mathews, having
been a subscriber and stockholder, accepting its profits and sharing in

89F.-2
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its benefits,. must be held legally bound to the consequences of his reo
lation to .the bank. He must perform the obligation which- he volun-
tarily assumed. Having received the advantages of a stockholder in
the days of the bank's prosperity, he cannot be permitted to avoid its
responsibilities to its creditors in the day of its adversity." The fol·
lowing state courts are pronounced in holding that, after insolvency
declared,this defense comes too late: In re Empire Oity Bank, 6 Abb.
Prac. 385, 402; In re Reciprocity Bank, 22 N. Y. 117; Ruggles v.
Brock, 6 Hun, 164; Hurd v. Kelly, 78 N. Y. 588, 597; Briggs v. Corn-
well, 9 Daly, 436-438; Duffield v. Iron Works, 64 Mich. 293, 31 N. W.
310; Mol'. Priv. Oorp. (1st Ed.) § 595.
To escape the legal liability which the statute affixes to the appar-

ent owner of stock at the time of the declared insolvency of the bank
and the appointment of a receiver, the burden rests throughout on the
stockholder to affirmatively allege and prove every essential fact en-
titling him to be discharged from his contract as against the just
and equitable rights of the wronged creditors of the bank. He must
establish the fact of fraud, he must show diligence in seeking relief
from the vicious contract, he must disclose acts of diligence negativing
any laches, and affirmatively allege and prove that no debt was created
or credits given the bank after he became such stockholder; thereby
negativing the conclusion, non constat, credits may have been given to
the bank on the faith of the defendant being a stockholder. The pre-
sumption would naturally be that such a bank, up to the date it was
closed, was doing the ordinary business of receiving deposits; and
certainly it must have received deposits within the preceding eight
months, during which the defendant was an apparent stockholder.
And he being, as his answer discloses, a man of large means and in-
fluence, the .law is, as it should be, that every person giving credit
to the bank is presumed to have dealt with it on the faith of the defend·
ant's unquestioned ability to respond to any assessment which might
be ordered for the protection of creditors. Moreover, his answer dis-
closes the fact that prior to becoming a stockholder the credit of the
bank had become the subject of grave suspicion, inviting visitation by
the comptroller of the currency, necessitating a reduction of its capital
stock, and that this fact was made known to him; and it is inferable
that it was among the objects of the bank's officers, in interesting him
in the bank, to inspire public confidence in its solvency. To dis-
charge himself as such stockholder from his executed contract of
purchase of stock should, especially against any creditor who became
such after defendant became a stockholder, demand the strictest com-
pliance with the most exact rules of pleading on his part, while every
reasonable intendment should be indulged in favor of the creditors of
the bank, who are represented in this action by the receiver. The
answer, in the particular above indicated, is insufficient.
The defendant makes the extraordinary allegation that no part of

the original or reduced capital stock of the bank was ever paid for
as required bylaw. Exactly how such fact, if it exists, is to exoner-
ate the defendant from his liability as a stockholder to the creditors of
the bank, is difficult to understand, when applied to the instance of a
bank which up to the time of the appointment of the receiver had been
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doing business as a national bank, under authority of the comptroller
of the currency, for six years. The statute directs that persons unit-
ing to form such an association shall, under their hands, make an or-
ganization certificate, specifically stating certain facts required by the
statute which certificate shall be duly acknowledged and transmitted
to the comptroller of the currency, who shall record and preserve
the same. The national banking act (Rev. St. § 5136) provides that:
"Upon duly making and filing articles of association and an organizatiora

certificate, the association shall become as from the date of the execution
of its organization certificate a body corporate, and as such, and in the name
designated in the organization certificate, it shall have power" to do the
specified acts of a national bank.
Section 5139 provides that:
"The capital stock of each association shall be divided Into shares of one

hundred dollars each, and be deemed personal property, and transferable on
the books of the association in such manner as may be prescribed in the
by-laws or articles of association. Every person becoming a shareholder
by such transfer shall in proportion to his shares, succeed to all the rights
and liabilities of the prior holder of such shares; and no change shall be
made in the articles of association by which the rights, remedies or security
of the existing creditors of the association shall be impaired."
Section 5140 declares that:
"At least fifty per centum of the capital stock of every association shall

be paid in before it shall be authorized to commence business; and the re-
mainder of the capital stock of such association shall be paid in install-
ments of at least ten per centum each on the whole amount of the capital
as frequently as one installment at the end of each succeeding month from
the time it shall be authorized by the comptroller of the currency to com-
mence business; and the payment of each installment shall be certified to
the comptroller, under oath, by the presid'ent or cashier of the association."
From these provisions of the statute it is clear that from the time

the comptroller of the currency issues the certificate to the bank, certi-
fying to its constitution, it becomes a body corporate, endowed with
the powers of a banking institution; and its shares of capital stock
then become subject to sale, the purchasers of which thereby become
shareholders of the bank. It is furthermore to be observed that the
payment of the 50 per centum of the capital stock is an act subsequent
to the organization of the bank, and it was a duty devolving upon the
subscribers to the capital stock to authorize the commencement of
business. It would, we take it, not be claimed that a purchaser of
stock from the bank after its organization would not acquire a title
thereto, notwithstanding the fact that the original subscribers may
not have paid in 50 per centum of their subscription. And most cer-
tainly the directors of the bank could compel the pa;yment of said
50 per centum of the capital stock against the subscribers; and any
subsequent purchaser of stock from the bank, on failure of the direct-
ors to take the necessary action to enforce the payment of said stock,
could protect himself against the dereliction of duty. And still more
certainly a creditor of the bank, dealing with it upon the assumption
that the capital stock had been paid in, upon failure of the directors
to enforce payment of the original subscription would have a remedy
to enforce the payment of this sum as security for his debt. In
Sanger v. Upton, 91 U. S. 60, the court said:
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"':l:he capital stock of an incorporated company Is a fund set apart for the
payment of its debts. It is a substitution for the personal ltability which
sub!lists in private co-partnerships. When debts are incurred, a contract
arises with the creditors that it shall not be withdrawn or applied otherwise
than upon their demands until such demands are satisfied. The creditors
have a lien upon it in equity. If diverted, they may follow it as far as it
can be traced, and subject it to the payment of theIr claim, except as to
holders who have taken It bona fide for a valuable consideration and with-
out notice. It is publicly pledged to those who deal with the corporation
for their security. Unpaid stoclt is as much a part of this pledge, and as
much a part of the assets of the company, as the cash which has been paid
in upon it. Creditors have the same right to look to it as to anything else.
and the same right to insist upon its payment as upon the payment of any
other debt due to the company. As regards creditors, there is no distinction
between such demand and any other asset which may become a part of the
property and effects of the corporation."

But whatever may be the consequences of such a banking institu-
tion proceeding to do business without the payment of the 50 pel'
centum of stock, as to third parties dealing with the bank after it
has received its certificate of organization, whereby it becomes a body
politic, endowed with the attributes of a banking institution, the
principle of law announced in Louisville Trust Company v. Louisville,
N. A. & C. R. Co., 22 C. C. A. 378, 75 Fed. 433, 457, and 43 U. S. App.
551, applies:
"Where a corporation does an act which has the appearance of one within

its charter powers, the public, without notice to the contrary, in dealing with
the corporation has the right conclusively to presume that the act is valid,
and to proceed on that presumption."
Indeed, it would be a monstrous doctrine that after a banking cor-

poration has received its certificate of incorporation from the author-
ized department of government, and has exercised the functions and
privileges of a banking institution for six years, receiving deposits
upon the assumption, which the depositors were warranted in making,
that the original subscribers of stock had performed the act which
entitled them to do a banking business, and upon the faith of the lia-
bility of each subsequent subscriber to its capital stock, when the
creditors come for their money to be answered by the holders of its
stock by saying, "The original subscription has not been paid." Such
a proposition was refuted in no unmistakable terms by the supreme
court, in Casey v. Galli, 94 U. S. 673, 680, in the following language:
"Where a shareholder of a corporation is called upon to respond to a lia-

bility as such, and. where a party has contracted with a corporation and is
sued upon the contract, neither is permitted to deny the existence or the
legal validity of such corporation. To hold otherwise would be contrary to
the plainest principles of reason and of good faith, and involve a mockery
of justice. Parties must take the consequences of the position they assume.
They are estopped to deny the reality of a state of things which they have
made appear to exist, and upon which others have been led to rely. Sound
ethics require that the apparent, in its effects and consequences, should be
as if it were real, and the law properly so regards it."
It was upon the recognized doctrine that the certificate of organiza-

tion granted by the comptroller of the currency, authorizing the bank
to proceed, could not be questioned in a collateral proceeding as to
whether all the acts required by the statute had been done essential
to its creation and right to transact business, that the court, in Tilling-
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hast v. Bailey, 86 Fed. 46, drew the conclusion, by analogy, that the
certificate of the comptroller of the currency approving an increase of
the capital stock of a national bank is conclusive of the existence of
the facts authorizing the certificate, precluding a subscriber to the
stock from questioning its validity when called upon by the receiver
to respond to his liability as a stockholder; citing Kennedy v. Gibson,
8 Wall. 498; Casey v. Galli, supra; Bushnell v. Leland, 164 U. S. 685,
17 Sup. Ct. 209; Latimer v. Bard, 76 Fed. 536; and Sanger v. Upton,
91 U. S. 64, in which last case the court, inter alia, said:
"Where there are defects in the organization of a corporation which might

be fatal upon the writ of quo warranto, a stockholder who has participated
in its acts as a corporation de facto is estopped to deny its rightful exist-
ence."

Without further discussion, the ruling in Handley v. Stutz, 139
U. S. 417, 11 Sup. Ct. 530, precludes the making of this particular de-
fense. In that case the charter of a corporation empowered it to in-
crease its capital stock to a fixed amount. The statute of Kentucky
in question contained this express provision:
"The corporation may commence business as Boon as the articles are filed

for record in the office of the county court clerk, and its acts shall be valid
if publication in a newspaper is made and the copy filed in the office of the
secretary of state, when such filing is necessary, within three months from
such filing in the clerk's office. No change In any of the foregoing particu-
lars shall be valid unless recorded and pUblished as the original articles
are required to be; nor shall any change be made at any time or in any man-
ner which would be inconsistent with the provisions of this act."

When the subscriber to the increased capital stock was sued on be-
half of the creditors of the insolvent corporation, the defense was
interposed that this statute had not in fact been complied with by the
incorporators; and the defendant there, as here, attempted to appro-
priate to himself the ruling in Scovill v. Thayer, 105 U. S. 143, where it
was ruled that stock issued, representing an increase of the capital
stock, which was unauthorized by law, was void ab initio, and that a
subscriber thereto was not, therefore, estopped from pleading the un·
authorized act; but the court distinguished the two cases upon the
ground that where the-
"Abstract power did exist, and there was a way In which the increase could
lawfully be made, and the creditors acted without fault, believing that the
increase had been lawfully effected and the necessary steps had been taken.
the doctrine of estoppel may apply, and the increased stock be deemed valid
as against creditors who have acted upon the faith of such increase."

It is true that the statute of Kentucky in that case contained the
provision, in effect, that the persons acting as the corporation under
the provisions of the act should not be permitted to set up or rely upon
the want of legal organization as a defense to an action brought
against them as the corporation, nor should any person who might be
sued on a contract made with such corporation, etc., be permitted to
rely upon such want of legal organization in his defense; but the
court held that this statute was nothing more than an affirmation of
the rule established in Sawyer v. Hoag, 17 Wall. 610, ever since which,
says the court-
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"It has bMn the settled doctrine that capital stock of an insolvent corpora-
tion is a trust fund for the payment of its debts; thrut the law implies a
promise by the original subscribers of stock, who did not pay for it in
money or other property, to pay for the same when called upon by the credit-
ors; and that a contract between themselves and the corporation that
the stock· shall be treated as fully paid and nonassessable, or otherwise
limiting their liability therefor, is' void as against creditors. The decisions
of this court upon this subject have been frequent and uniform, and no re-
laxation of the general principle has been admitted."
Further on the court say:
"While an agreement that the subscribers or holders of stock shall ,never

be called upon to pay for the same may be good as against the corporation
itself, it has uniformly been held by this court not to be binding on its
creditors." ,
The cross petition in this case is, in effect, a counterclaim to recover

against the receiver the purchase money paid by defendant to the
bank for the shares of stock in question. On reason and authority,
this cross action cannot be maintained. This question is so satisfac-
torily discussed in Sheafe v. Larimer, 79 Fed. 921, as to render it but
a work of supererogation to attempt to add much thereto; and we will
only discuss the matter as it presents another interesting question of
practice raised by the defense interposed in this case. The defrauded
stockholder, like any other vendee, on discovering the cheat has open
to him certain remedies, and none other. He may retain the thing
purchased, and sue the vendor in an action for deceit, or he may
tender back to the vendor the subject of the contract, and demand a
rescission and restitution of the purchase money. In the latter case,
after such tender, some courts hold that he may sue at law for the
recovery of the purchase money. This course should have been taken
against the bank; and, after judgment obtained, it would have been
presented, like any other claim of a general creditor, to the receiver
for allowance, and he could only receive thereon a pro rata share of the
estate, according to the class to which such claim would be assigned
by the comptroller of the currency. Such action should be brought
against the bank, as it is the bank's act and wrong, and not that of the
receiver, that is to be investigated, and which gives the cause of action.
For such purpose the bank, notwithstanding the appointment of the
receiver, is a continuing corporation. Its legal entity is in no wise
affected by the mere appointment of a receiver. The corporation still
retains its power to sue and be sued, to plead and be impleaded. Bank
of Bethel v. Pahquioque Bank, 14 Wall. 399. The receiver is the
mere ministerial agent and instrument of the comptroller of the cur-
rency for winding up the affairs of the bank, with only limited powers,
specified by statute creating his office. He has no power even to com-
promise a debt or claim of the bank without the consent of the comp-
troller of the currency and the order of court. Oonsequently the
tender and offer to rescind, and demand made upon the receiver. al-
leged in the answer to have been made by the defendant, were in-
effectual, because the receiver was powerless either to accept or make
restitution. An effectual tender necessarily carries with it the im-
plication that the party to whom it is made has power to accept and
comply. The answer pleads as an excuse for not making the tender to
the bank that no officer of the bank could be found for such purpose.
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Even had a tender been made to the bank after the appointment of
the receiver, it would have been ineffectual. By operation of law
the receiver, on his appointment, became entitled to the assets of the
bank for administration; and no contract, adjustment, or undertaking
of the officers of the bank could thereafter in any wise bind or con-
clude the statutory trustee, who holds for the benefit of creditors.
Therefore the bank could not have consented to a rescission, nor could
it make restitution of the purchase money, as the assets of the bank
then belonged to the receiver. Consequently the legal fact remains
that no tender was made, no rescission effected, prior to action at law
to enforce payment of the contract liability against the stockholder.
The answer does not ask for a rescission; neither could a rescission
be adjudged in a law action. Sheafe v. Larimer, supra. The defend-
ant could file an independent bill in equity against the receiver and
the bank, and, according to respectable authorities, make tender of the
certificate of stock, and pray for a rescission. This is the proper pro-
ceeding. If the fact be, as the answer alleges, that no substituted
service could be had upon the bank, that of itself would present the
occasion for a resort to a court of equity, which, to prevent a failure
of justice, could proceed without the presence of the bank, though it
is not to be conceded that the court could not find a way to bring the
bank in, to say nothing of the fact that in open court, on the hearing
of the demurrer and motion, counsel for the receiver, one of whom is
the accredited legal representative of the comptroller of the currency,
offered, if the defendant would file such bill in equity, to enter the ap-
pearance of the bank and the receiver, and to consent to a restraining
order postponing the further prosecution of this law action until the
determination of the equity suit. This case therefore is in this atti-
tude: The defendant has neither sued the wrongdoer at law for dam-
ages consequent upon the alleged deceit, nor has he, before suit
brought on this contract, offered to rescind; but after insolvency de-
clared against the bank, and the appointment of the receiver, and the
assessment made upon him by the comptroller of the currency, and
after demand made upon him to pay over the trust fund in his hand for
the benefit of creditors, he undertakes to entirely defeat the action at
law by the receiver on the ground that he was defrauded by the mis-
representations of the bank's officers, in being led into the contract.
Conceding that, in an ordinary action by the assignee of an insolvent
corporation to recover an assessment against a stockholder, the de-
fendant may plead the ,Miating fraud on the ground of failure of
consideration, yet, as applied to such action by a receiver under the
national banking law, who sues, under authority of the statute, to en-
force against the apparent stockholder the collection of the trust fund
in his hands for the benefit of creditors, most certainly he can only
have a standing in court to defeud himself by affirmatively disclosing
in his answer such a state of facts as would make it apparent that the
equity of the creditors is inferior to that of the defrauded stockholder.
It sounds somewhat strange to speak of a comparison and adjustment
of the p:'i.orities of equitable rights in an action at law triable to a
jury; nevertheless even in this form of action the law is still in the
keeping of the court.



89 FEDERAL REPORTER.

Treating the demurrers as in effect presenting tlie question of tlie
sufficiency of the answer as a defense, and the sufficiency of the alle-
gations of the cross petition to constitute a cause of action in favor ot
the defendant against the receiver, the same are sustained, and the mo-
tions therefore may be ignored.

CENTRAL TRUST CO. OF NEW YORK v. WESTERN N. O. R. CO. et al.
(CircuIt Court, W. D. North CarolIna. July 0, 1898.)

L JUDGMENTS-FINALITY.
A decree of foreclosure was rendered, a sale ordered and confirmed, and

the purchaser was by formal order made a party to the sUit, and held
obIlgated to pay its bid, etc. Held, that, whlIe the decree was final, it did
not determIne the cause, so as to prevent the purchaser from filIng a sup-
plemental blll for an injunction restraining others from bringing suit In
a state court attacking the validity of the decree.

I. EQUITY-SUPPLEMENTAL BILL.
A supplemental bllI by the purchaser Is a proper proceeding to obtaIn a

restraining order, where stockholders are attempting by proceedings In a
state court to nullify a decree of the circuIt court foreclosing a mortgage
on corporate property.

a. BAME-CONCLUSIVENESS OF ADJUDICATION.
A decree of foreclosure of a mortgage on a raIlroad company's property

Is conclusIve upon the creditors and stockholders of the company.
.. I:NJUNCTION-POWER OF FEDERAL CoURT.

A federal court whIch has obtained jurisdiction may enjoin a party from
prosecuting In a state court an action that will annul Its judgment, not·
withstandIng Rev. St. t 720, prohIbiting enjoIning proceedIngs of state
courts.

3. CORPORATIONS-FRANCHISES.
Under Code N. C. §§ 671, 673-675, a corporation can sell, mortgage, or

transfer all Its property and franchIses, except Its franchIse of existence.
e. CORPORATIONS-AcTS ULTRA VIRES.

That the purchaser of a North CarolIna raIlroad at foreclosure sale Is a
VIrginIa corporation Is not an objection that any private person can urge
against the purchaser's possession of the property.

Charles Price and George F. Bason, for complainant.
A. C. Avery, Overman & Overman, and B. F. Long, for defendants.

SIMONTON, Circuit Judge. This is a motion for an injunction.
In order to understand the questions involved in it, a statement of
facts is necessary: The Western North Carolina Railroad Company
was incorporated under the laws of the state of North Carolina. Its
road ran from Salisbury to Asheville, and thence it had two branches,
-one known as the "Murphy Branch," to Murphy, N. C.; the other
from Asheville to Paint Rock, N. C. On the 2d September, 1884,
this corporation executed two bonds to the Central Trust Company
of New York,-one in the sum of $3,000,000, and the other in the sum
of $l,020,OOO,-each payable on 1st July, 1914, in gold coin; interest
thereon payable in like coin on the 1st days of January and July in
each year, at the rate of 6 per cent. per annum. On the same day,
to secure the said bonds, the railroad company executed to the said
Central Trust Company its mortgage or deed of trust, whereby it


