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'DREYER v. PEASE, |
(Clreutt Court, N. D. filinols. July 26, 1898)

1, HaBras CoRPUS—CONSTITUTIONALITY OF STATUTE.
When the constltutionality of a state statute has alrea.dy been sustalned
by the state courts, a prisoner arrested by virtué of such statute has a
right to have its validity under the federal constitutlon passed upon by
'the federdl courts in a habeas corpus proceeding.
8. INSOLVENT BAXES—RECEIVING ‘DEPOSITS—~EMBEZZLEMENT.

The act of Illinois, providing that any banker receiving a deposit after
insolvency shall be guilty of embezzlement, does not deprive any person
of liberty or property without due process of law, or deny any person the
gquﬁal protection of the law, in violation of Fourteenth Const, Amend. U.

. § 1. '

Moran, Kraus & Mayer, for petitioner.
C. 8. Deneen and A. C. Barnes, for respondent.

SHOWALTER, Circuit Judge. The petitioner, Edward 8. Dreyer,
together with one Robert Berger, was formerly engaged in the busi-
ness of banking in Chicago. He i8 produced here by the respondent,
the sheriff of the county, in obedience to a writ of habeas corpus. He
was held by the sheriff to answer an indictment against himself and
said Berger framed on the following statute of the state:

“Be it enacted by the people of the state of Illinofs, represented in the general
assembly, that if any banker or broker or person or persons doing a banking
business, or any officer of any banking company or incorporated bank doing
business in this state, shall receive from any person or persons, firm, company
or corporation, or from any agent thereof, not indebted to said banker, broker.
banking company or incorporated bank, any money, check, draft, bill of ex-
change, stocks, bonds or other valuable thing which I8 transferable by de-
livery, when, at the time of receiving such deposit, said banker, broker,
banking company or incorporated bank is insolvent, whereby the deposit so
made shall be lost to the depositor, said banker, broker or officer 8o receiving
said deposit shall be deemed guilty of embezzlement, and upon convictlon
thereof shall be fined in a sum double the amount of the sum so embezzled
and fraudulently taken, and in addition thereto may be imprisoned in the
state penitentiary not less than one nor more than three years. The failure,
suspension or involuntary liquidation of the banker, broker, banking company
or incorporated bank within thirty days from and after the time of receiving
such deposit shall be prima facie evidence of an intent to defraud, on the
part of such banker, broker or officer of such banking company or incorporat-
ed bank.” Laws 1879, p. 113.

It is insisted on behalf of the petitioner that thls statute is void, as
against that portion of the first section of the fourteenth amendment
to the national constitution which declares that no state shall “deprive
any person of * * * liberty or property without due process of
law, nor deny to any person within its jurisdiction the equal protection
of the laws.” 1t is contended by the state that the proceeding in this
court is premature, and that the petitioner should be remanded with-
out inquiry here into the validity of the statute. Clearly, if the statute
be unconstitutional, as claimed, the petitioner is unlawfully held, and
should be discharged. If the validity of the statute were an open
question in the courts of Illinois, then this court would, under the rul-
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ings of the supreme court of the United States, be excused from con-
sideration of the question at this time. But the supreme court of
Illinois in Meadoweroft v. People, 163 Il 56, 45 N. E. 303, declared
this law constitutional and valid. The question in the courts of the
state is therefore foreclosed. In Crowley v. Christenson, 137 U. 8.
86, 11 Sup. Ct. 13, Christenson had been arrested by the chief of police
of San Francisco on a warrant issued by the police court of that mu-
nicipality for violation of an ordinance with respect to the sale of
liquors. He applied to the supreme court of California to be dis-
charged from imprisonment, on the ground that said ordinance was
unconstitutional and void. That court ruled against him, declaring
the ordinance constitutional and valid. He was again arrested upon
a similar complaint for a violation of the same ordinance. After the
decision by the supreme court of California, and as a means of relief
from the second arrest, he applied for a writ of habeas corpus to the
circuit court of the United States for the Northern District of Califor-
pnia. The judge holding that court granted the writ, and, being of
opinion that the ordinance in question was in violation of the constitu-
tion of the United States, discharged the prisoner. From this order
of discharge an appeal was taken to the supreme court of the United
States, and that court entertained the appeal, and passed upon the
question as to the constitutionality of the ordinance. Baker v. Grice, 169
U. 8. 285, 18 Sup. Ct. 323, was also an appeal in a habeas corpus case,
but there the supreme court of the United States refused to consider
the constitutionality of the statute upon which Grice had been indicted,
on the ground that this question was still open in the courts of Texas,
from one of the districts of which state the appeal had been taken. In
other words, the ruling of the district judge in Texas was reversed,
with the direction that the prisoner be remanded, merely because, in
the judgment of the supreme court of the United States, the considera-
tion of the question was premature in the federal courts. I under-
stand the California case to be a precedent for the position taken by
this petitioner that this court cannot be excused from considering the
constitutionality of the statute here in question, since the supreme
court of the state has already passed upon the point. In view of
Crowley v. Christenson, and of the absence of any holding by the
supreme court of the United States that a federal judge may decline to
entertain a proceeding of this kind under such circumstances, I think
the merits of the present application must be considered.

Where a banker, being in fact insolvent, but still pretending
solvency, receives money as a deposit from one who, in making such
deposit, is misled by the pretense of solvency, and such banker is
afterwards prevented by such insolvency from repayment on demand,
and fails or suspends, so that repayment on demand is lost fo the de-
positor—where, in other words, a banker obtains money on the false
pretense of solvency, and by the want of such solvency repayment
on demand is lost to the depositor,—the offense appears to be complete.
Failure or inability, through insolvency to pay on demand, does not
make the offense. Such default must result from the undisclosed in-
solvency. The depositor must be deprived of something of value as
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the consequence of the false pretense of solvency, in order to make
out the offense. Nor does this false pretense, as a means efficient to
secure the deposit, constitute the offense. The loss must result.
Both the pretense, as the efficient antecedent to the deposit, and result-
ant loss, must concur. No banker who heeds this law can be thereby de-
prived either of any liberty or any property right which was necessary
or incidental to his business as a banker. But for this law he, being in-
solvent, might have taken deposits with impunity, so far as concerned
any criminal sanction, but not as a matter of personal prerogative or
property right. He had no such right or liberty. What a man may
do as of right inherent in himself, or as a property owner, or as one
free to contract or carry on business, is one thing; what he may do as
being unrestricted by any inhibitory punitive law is another. A stat-
ute which forbids a banker, being insolvent, from taking a deposit on
the pretense of solvency, does not, in my judgment, deprive him of
any liberty or property right guarantied by the national constitution.

The cases cited on the argument concern laws which could be valid
only as referred to the police power of the legislature. They were
cases in which a liberty or property right, otherwise clearly appertain-
ing to individuals constituting a particular class, is annulled or ex-
tinguished by legislative enactment, in the interest of the public. The
right, for instance, to build or maintain a wooden house on a city lot,
to keep fires going continuously night and day in certain industries, to
store materials possibly dangerous within specified territory, to make
unrestricted sales of certain kinds of merchandise, etc.,—these rights
exist affirmatively and of course, until annulled by positive law pursu-
ant to the police power. The question for a court in such cases is
whether or not the enactment, in view of its subject-matter and the
uniformity of its operation by force of a classification which is ger-
mane and appropriate, has that relation to the public welfare which
brings it within the police power of the legislature. What may be
called, in strictness, a police enactment, may be thought of, on the
one hand, as supplanting constitutional guaranties, or, on the other, as
a limitation on liberty or property right first promulgated by the legis-
lature in making said enactment, but latent up to that time. In other
words, personal liberty and the rights of property are, in a certain
measure, subject to the police power of the state. But why refer to
or discuss the police power in connection with a statute which pro-
hibits conduc¢t in itself essentially unfair and fraudulent,—conduct
which could!not be justified as within the prerogative of any man,
either in  his character as property owner or as man of business free
to deal fairly with others in his own interests?

Counsel argue that conduct such as that set forth in this indictment
would not be deemed even tortious in a civil action. American
Trust & Sav. Bank v. Gueder & Paeschke Mfg. Co., 150 Ill. 336, 37
N. E. 227, seems to imply the contrary. But, whatever may be the
sense of this: decision, if the taking of a deposit by an insolvent
banker from an unwary depositor, and a subsequent loss resulting from
such insolvency, be not actionable as a tort, the reason would be the
want of care on the part of the depositor bimself, . No commendation
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or approval of the conduct of such insolvent is to be implied. Hold-
ing such a transaction by a civil court to be a mere contract of Joan, not
procured by actionable fraud, would not mean that the insolvent
banker had a right guarantied by the national constitution, and proof
against inhibitory state legislation, to take deposits, on the pretense
of solvency, from any person too negligent of his own interest to make
careful and specific inquiry.

It is suggested that a banker who did not know himself to be
mmsolvent might be convicted under this act. I do not see how the
right of an insolvent banker to take money as a deposit can be
grounded on his ignorance of his own insolvency, so that such right
will fall within the guaranty of the fourteenth amendment touch-
ing liberty or property as against inhibitory state legislation. On
the other hand, cases such as Com. v. White, 11 Allen, 264, are
against the proposition that what may be called positive guilty
knowledge is necessary to make the criminal offense. The pretense
of solvency, or, putting it in another way, the appearance or seem-
ing to the depositor that the banker knows himself to be solvent,
is the efficient cause of the deposit. A banking business, in strict-
ness, cannot be carried on if the banker be insolvent. The assump-
tion of solvency seems a necessary antecedent to any deposit in
the usual course of business. A depositor merely in his character
as depositor parts with his money, not for profit in the way of in-
terest, but simply upon the assurance that he can have it again on
demand, in portions and at times to suit his convenience or inclina-
tion. From the standpoint of a depositor, the banking business is
sui generis. A depositor in making a deposit does not think of him-
self as a lender driving a bargain in the way of interest with a bor-
rower, or as a merchant selling on credit, or as one making a deal
or contract of some sort for profit. Without inquiry and as a mat-
ter of course he assumes the solvency of his bank, leaves his money,
and goes his way. The proposition that the insolvent banker who
takes a deposit is diseriminated against, since any other insolvent
may borrow with impunity, is hardly sound. The legislature might,
so far as I can see, prohibit by punitive enactment any insolvent
from borrowing money, to the loss or injury of the lender, by using
for that purpose the false pretense of solvency. The legislature
could hardly prevent any insolvent from borrowing money when
neither the false pretense of solvency nor any other false pretense
is made use of. The present statute is applicable to persons en-
gaged in the business of banking,—a business which, from the stand-
point of one about to deposit money, seems to make on its own
behalf the direct assertion of solvency.

The law here in question is applicable to any person whose con-
duct falls within the definition of the offense. How wide or how
narrow that definition shall be is a question for the legislature. So
far as the legislative power of a state is concerned, constitutions are
not grants, but limitations. So long as no constitutional limitation is
invaded, the legislature may make whatever law it pleases. I am
neot able to say that taking money as a deposit by an inscivent bank-
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er under pretense of solvency is a right guarantied by the fourteenth
amendment. A law which makes the obtaining money by false pre-
tenses a crime would hardly be invalid on the ground that a per-
son using the same pretenses, but failing to obtain and appropriate
money or property thereby, would not be punishable, The circom-
stance that, by the terms:of the statute in question, the repayment
on demand must be lost to the depositor in order to make the of-
fense, is not a valid objection. Nor as long as any person whose
conduct falls within the definition of the offense is liable to the pen-
alty preseribed do I see that the equal protection of the laws is
denied. The entire act is entitled an “Act for the protection of
bank depositors.” The offense in question is created by the first
section. It is a limitation on this offense that the depositor must
not at the time be himself indebted to the bank. The offense is
against the state. The section gives no right of any kind to, nor
does it create any liability on the part of, any depositor, whether
he be indebted to the bank or otherwise. But, as it seems to me,
the question whether or not a criminal statute denies the equal pro-
tection of the laws is properly available to one who finds himself
amenable to such statute (Budd v. State, 3 Humph, 492), and who
himself, as he conceives, is thereby denied the equal protection of
the laws. The penalty of the statute here in question goes with-
out discrimination against any person whose conduct falls within
the definition of the offense.

As concerns the last sentence of the section, I do not think any
question can properly arise in this proceeding. The state is not
obliged to make use of—and may not choose or be able to use—
the rule of evidence there defined. That it will be able to make
out a case, or what evidence the prosecuting attorney will intre-
duce, cannot now be known. So far as is shown here, there may
have been no suspension of the banking business by this petitioner
and his partner until after the 30 days, or such suspension may have
occurred on the same day when the deposit alleged in the indiet-
ment was made. At all events, it does not appear that the rule of
evidence in question has anything to do with the detention now
complained of. I think the writ should be discharged, and the pe-
titioner remanded to the custody of the sheriff; and it is so ordered.
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THE CARRIRA
{District Court, B. D. Virginia. January 235, 1883))

SALVAGE—COMPENSATION,

A steamer, heavily laden, suddenly sprung a leak, and quickly filled,
in the narrow channel of the James river. She was hastily abandoned
by her master and crew, without casting anchor or setting lights, and
settled lightly on the bottom, where she was liable to be run into by
several large ocean steamers which were due to pass the following night.
At her master's request, a steam yacht went to her rescue, and in the
course of two or three hours towed her t6 a wharf. Held, that this was
azsfégage service, for which $600 should be awarded on a salved value of
$2,400.

This was a libel in rem filed by J. L. Schoolcraft against the steamer
Carrie and cargo, to recover salvage. On the afternoon of December
15, 1882, the Carrie, which was coming up the James river heavily
laden, bound for Petersburg, sprung a leak, and suddenly began to
sink while in the vicinity of Blair’'s wharf. Her master and crew
hurriedly left her in a small boat, and, some time later, wet, chilled,
and exhausted, reached a schooner in the river. They had had no
time to cast an anchor or put up anchor lights. The boat sank in
the channel, grounding slightly in deep water, where she wags liable
to be run into by large steamers, several of which were due to pass
during the night. Soon after the disaster, the yacht Mary arrived in
the vicinity, and, in answer to a signal, went alongside the schooner
on which the master and crew of the Carrie had taken refuge. At
the master’s request, she first put himself and the crew ashore at
Blair’s wharf, and then went to the Carrie, which she succeeded in
towing to the same point in the course of two or three hours. The
master then resumed control of her.

Jackson & Sands, for libelant.
Chas. 8. Stringfellow, for respondent.

HUGHES, District Judge. This is plainly a case of salvage, and
a case for a liberal salvage reward. The Carrie was in a helpless
condition; her own crew powerless to save her, and hopeless of doing
go. Her master called upon the owner of the Mary to undertake the
rescue of his vessel, and spoke of 50 or 75 per cent. of the value raised
as the probable reward. The fact that no anchor was thrown out,
and no light put up, conclusively evidenced abandonment. It can
hardly be said that in a case of abandonment in a river, with the land
of each shore in sight, there was no animus recuperandi. Baut, if
this like abandonment had occurred on the high seas, the case would
have been one of absolute derelict. The vessel was in imminent peril.
She was likely either to sink, and to be crushed on the bottom by the
powerful steamers soon to pass up and down, or, if she had continued
afloat, she was liable to be collided with and sunk by the same great

1 This case has been heretofore reported in 5§ Hughes, 445, and is now pub-
lished in this series, so as to include therein all circuit and district court
cases elsewhere reported which have been inadvertently omitted from the
Federal Reporter or the Federal Cases.



