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this; her bill of complainant, against * * * William F. Tuck-
er, Joseph- K. Barry, and John W. Clapp, all of whom are residents
of the county of Cook, state of Illinois, and citizens of said last-
named state, and guardians of said minor children, the said Wil-
liam F. Tucker being also one of the executors of the last will and
testament of said George W. Gage, deceased, * * * all of
which persons * * * are made defendants herein.” If the
question were whether or not Tucker, in his. character as guardian
of the minor children, was- made a party, some criticism might be
made on the phraseology of the: bill, but it seems to me to be be-
yond controversy that Tucker himself is named and described as
one of the persons against whom the bill is brought. The two
minor children were themselves made parties to the foreclosure bill.
Summons was issued against .them and served on them; and a
guardian ad litem, appointed by the court., appeared and answered
in their behalf. It is predicated of William F. Tucker that he
was a resident of the county of Cook, in the state of Illinois, that
he was a citizen of the said state, and that he was one of the
guardians of the two minor children. It is algo said of him that
he was one of the executors of the last will and testament of said
George W. Gage. It is also stated in the bill that Tucker himself
was the owner of the equity of redemption, to cut off which was
the very purpose of the bill; and as one of the persons named in
the list of those who were sued he is expressly made a defendant.
There is no reason for saying that William F. Tucker merely in his
character as guardian, or merely in his character as executor, was
made a defendant, and that he was not personally a defendant.

The prayer for process in this bill does not contain the names
of all the defendants mentioned in the introductory part of the bill,
as required by equity rule 23, but for the purposes of the present
controversy that rule can omly be treated as a formality. The
prayer for process indicates with as much distinctness against
whom the subpcena is to issue as though the name of each partic-
ular defendant, as well as the name of Mrs. Sarah H. Gage, had
been repeated in that part of the bill. I see no reason, on account
of this formal defect, for impeaching the decree, or for holding that
Tucker was not personally a party.

The subpeena in the case reads in part as follows: “The United
States of America to Sarah H. Gage, widow of the late George W.
Gage, deceased, and executor of his will; Eva Gage, Mary B. Gage,
Carrie E. 8. Gage, Alice Gage, George W. Gage, Jr., and David A.
Gage, children of said George W. Gage, deceased; William F.
Tucker, Joseph K. Barry, and John W. Clapp, guardian, ete., and
William F. Tucker, executor, etc., Louis L. Coburn, executor, ete,,
David A. Gage,” and so on, naming the other defendants and cor-
porations,—“Greeting: We command you, and every of you, that
you appear before the judges of our circuit court,” etc. Then, after
the signature of the clerk, comes the memorandum: “The above-
named defendants are notified that unless they, and each of them,
shall enter their appearance in the clerk’s office of said court at
Chirago, aforesaid, on or before the date to which the above writ
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is returnable, the complainant’s bill will be taken against them as:
confessed, and a decree entered accordingly. William H. Bradley,
Clerk.”  The marshal states in his return indorsed on this writ:
“I have served the annexed writ by personally delivering a true and
correct copy thereof to each of the following named defendants on
the day set opposite their names: Upon William F. Milligan, Mon-
roe Heath, Bradford Hancock, * * * Julius White, and Wil-
liam F. Tucker as guardian and William F. Tucker as executor,
on the 8th day of December, A. D./1875,” ete. It will be seen on
the face of this:subpcena that William F. Tucker is named therein
as a defendant. ..The word “guardian” follows the name “John W.
Clapp.” On the:face of the subpcena William F. Tucker is not
mentioned as therguardian of any person, but he is named as an
executor.. It isrstated in the return that the marshal served this
writ by personally delivering a true and correct copy thereof to
William F. Tucker on the 8th day of December, 1875. The recital
by the marshal as to the character in which William F. Tucker
was served is an immaterial matter. The copy of the writ placed
in Tucker’s hands gave him the information, namely, that he must
come into the court, and make whatever defense he had to the bill
One copy was as efficacious for the purpose of informing Mr, Tucker
that be had been sued as a dozen would have been. He saw on the
face of the subpceena that he was expected to answer personally, and
that he was expected to answer also as executor of George W. Gage.
My conclusion is that Mr. Tucker was served with process; that the
jurisdiction over him personally was complete. It would follow
from thig that the interest of Mr. Tucker in the land was cut off
by the decree in the old foreclosure suit.

The master’s deed given on the 3d of February, 1877, is set out in
heec verba in the bill, together with the proceedings in the fore-
closure suit. Of the property sold by the master and bought by
Mrs. Green one particular tract was the 8. 1 of section 13, town-
ship 38 N,, of range 13 E. of the third P. M., in the county of Cook,
and state of Illinois. The master’s deed, after mentioning the title
of the cause, the names of all the defendants, the decree of sale, and
the fact that he had advertised as required, goes on with the re-
cital that at the day and place specified in the advertisement he
sold the property, proceeding with the description of the same in
detail, the tract in question being in that part of the deed correct-
ly described as the south half of section 13, township 38 N,, of
range 13 E. of the third P. M. Thereupon, and following the state-
ment that the entire property had been sold to Mrs. Green, the deed
proceeds: “Now, therefore, this indenture witnesseth that the said
Henry W. Bishop, master in chancery, as aforesaid, in considera-
tion of the premises, and for the purpose of carrying into effect
the said sale so made as aforesaid, and by virtue of said last-named
decree, and in execution thereof, hereby does by these presents re-
mise, release, and convey to ‘the said Hetty H. R. Green the fol-
lowing described property, to wit.” = Here follows the description of
the property again, but in describing the half section above referred
to the word “north” is used instead of the word “south”; that is



WATSON V. BETTMAN. 825

to say, in this part of his deed the master describes that tract as
the “north half of section 13, township 38 north, of range 13 east
of the third principal meridian,” so that on the face of the master’s
deed there is obviously a mistake. Presumptively, the word
“north” in the granting part of the deed was the mistake. Pre-
sumptively—even if this bill did not expressly aver that the mas-
ter conveyed to Mrs. Green the property sold, and even if the rec-
ords set forth in the bill did not affirmatively show the fact—the
word “south” should have been written where the word “north”
appears. If the word “north” be rejected as a false description, the
granting part of the deed would read, “Also the half of section 13,”
ete.; and by reference to the introductory part of the deed it suffi-
ciently appears that the half mentioned in the granting part is the
south half. The rule is laid down in some of the text-books that
where the description in the granting part of a deed contradicts
that in the introductory part of the deed, the words in the granting
part prevail. But this rule should not hold against an obvious in-
tent to the contrary, shown on the face of the deed. In the pres-
ent instance the master commences the granting part of the deed
with the words, “Now, therefore, this indenture witnesseth,” ete.,
as before quoted, meaning to convey the property which, according
to prior recitals, he had advertised and sold. Prima facie and pre-
sumptively the intent of the master was to specify in the granting
part of the deed the property described in the introductory part
as having been sold by him to Mrs. Green. But, as already inti-
mated, the foreclosure decree and other proceedings recited in this
bill show the word “north” in the granting part of this deed to be
a false description. Without this word, there iz enough in the
granting part of this deed, when read in the light of what goes
before, and in connection with the showing of the bill, to make the
instrument operative under the statute of conveyances as a good
and valid conveyance of the south half of section 13. It is unnee-
essary to discuss other features of the case. The demurrer is sus-
tained

WATSON v. BETTMAN et al
(Circuit Court, D. West Virginia. July 19, 1898)

1. PARTNERSHIP—APPOINTMENT OF RECEIVER.

A receiver will be appointed at the instance of a partner when It
appears that the firm is insolvent, that its accounts have been confused
by the defendant partners with those of other firms of which they are
also members, that they have fraudulently procured assignments to be
made by such other firms, and have confessed judgments in favor of their
relatives, which can only be satisfied out of their partnership interest.

2. STATE AND FEDERAL COURTS—CONFLICTING JURISDICTION—ABSIGNMENTS FOR
CREDITORS— RECEIVERS,

The mere fact that an assignee for benefit of creditors has qualified
before a New York state court. which has accepted his bond, does not
give that court jurisdiction, so as to prevent a federal court from appoint-
ing a receiver for the assigned property.

3. RECEIVERS—SELECTION AND APPOINTMENT.

A receiver. appointed in a suit by a partner against his co-partners

charging them with mismanagement and fraudulent misapplication of



