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signed, I am of opinion that the bill in this case should be dismissed,
with costs, and that the relief prayed for in the cr,oss bill should be
granted.

=
FAYERWEATHER et aI. v. RITOH et at.

(01rcult Oourt, S. D. New York. July 18, 1898.)

1. PLEADING JUDGMENT.
When what Is decided In one case becomes material to be ascertained

In another, It may be set forth and shown by allegation and proofs outside
the record, which are not Inconsistent with or contrary to the record.

II. OONCLUSIVENESS OF JUDGMENT.
In an action in the supreme court of New York between the beneficiaries

under a will and the executors, the next of kin, who claimed that releases
of their interest In the estate were procured by fraud on the part of the
executor, were made defendants. The judgment of the special term for
plaintiffs against the executors recited that the next of kin "recover their
costs to be taxed, together with the sum of $900 as an extra allowance,"
without any statement of facts found as required by Code elv. Proc. I
102.2, which provides that, where such statement is omitted, the general
term, In an appeal upon a case containing exceptions, shall review all
questions of fact. The appeal to the general term was not upon a case
containing exceptions, and the court imputed that the issue of fraud in
obtaining the release had been determined by the trial term, and held that
there was not sufficient preponderance of evidence to render snch de-
termination erroneous. Such decision was affirmed In the court of ap-
peals. Held, that, unless the issue of fraud in obtaining the releases was in
fact tried and determined, such adjudication was not condusive UPOll
the next of kin, in an action by them against the executors to recover the
portion of the estate so released.

eo DUE PROCESS OF LAw.
In an action between beneficiaries under a will and the executors, the

next of kin, who claimed an interest, on the ground that releases of their
Interest were obtained by fraud, were made defendants, The special term
decided the case upon grounds not involving this of fraud, and with-
out passing upon that point. The general term decided the case, on app: aI,
without any finding as to that point, and the court of appeals affirmed the
decision upon matters of law only, Held, that the rights of the next of
kin had been decided without due process of law.

Roger M. Sherman, for plaintiffs.
C. N. Bovee, Jr" and John E. Parsons, for defendants.

WHEELER, District Judge. This suit is brought by the plain-
tiffs, citizens of Iowa, against the defendants, Ritch, Bulkley, and
Vaughan, of New York, to reach assets of the estate of Daniel B.
Fayerweather, late of New York, alleged to be now in the hands of
the defendants as executors or trustees, and to belong- in part to the
plaintiffs as next of kin, and has been heard on demurrer to the bill.
By a law of New York passed April 13, 1860 (Laws 1860, p. 607, c.
360):
"No person having a husband, Wife, child or parent shall by his or her last

will and testament devise or bequeath to any benevolent, charitable, literary,
scientific, religious or missionary society, association or corporation in trust
or otherwise, more than one-half part of his or her estate after the payment
of his or her debts, and such devise or bequest shall be valid to the extent of
one-half and no more,"
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According to the allegations ·of the bill,' Mr. Fayerweather died
leaving an estate of about $6,000,000, widow,and these next of kin,
and a will and codicils devising and bequeathing the residue of hill
estate, after several specific bequests, to these defendants, and leaving
writings, separate from the will, by which the defendants were to
pay over the residue to numerous c911eges and charitable institutions;
that the will and cocidils have been proved and established; that the
devise or bequest of more than one-half his estate to such institutions
was within the prohibition of this law of the state of New York; that
the shares of next of kin in residue of thehaIf as so attempted to be
disposed! of, after lawful devises. and bequests, belonged to the
plaintiffs; that, by concealment and misrepresentation of these de-
fendants, the plaintiffs were induced to release their interests in
the estate; that a Buit has been had in the courts of the state in
which their shares, with the rest of this residue of the estate, have
been decreed to the colleges and charitable institutions, notwithstand-
ing the fraud in procuring these releases; and that this judgment
is inoperative against them, because this issue of fraud was not there
tried, and because the proceedings which were had did not constitute
due process of law.
As by that law the devise or bequest would ''be valid to the extent

of one-half and no more" of the estate, it would seem to be appar·
ent that, but for the releases, the plaintiffs would be entitled to their
shares, respectively, in the residue of the half of the estate remaining
in the hands of these defendants as executors or trustees, so undis-
posed of; and that if the releases are void, and have so been from
the beginning, for the fraud and concealment alleged in procuring
them, the plaintiffs are still entitled to their shares in this residue
of the estate, and they still have a right to proceed for the recovery
of their shares in this court, as citizens of a different state from the
defendants, and to have the issue as to the validity of the releases
tried here, if it has not been tried and determined at all, or by due
process of law, elsewhere. So the question made on this demurrer
is whether the proceedings in the state court, as set forth, amount,
in view of the allegations of the bill in respect to them, to an adjudica-
tion that is final and conclusive as to the existence and force of the
releases.
The suit appears to have been commenced in a supreme court of

the state by the trustees of Amherst College. and those of two other
colleges, against these defendants Ritch, Bulkley. and Vaughan as ex-
ecutors and trustees, and against these plaintiffs, among others, as
claimants, and to have ended in the court of appeals. The proceed-
ings through a special term are made a part of the bill; the rest are
left to appear as set forth by allegation. The complaint, after al-
leging the will, the codicils, the probate, and the writings, by which
the defendants would be bound to pay over to those and other col-
leges the residue of the estate, furthu alleged that the plaintiffs here
"claim to have some interest in the said residuary estate as next of
kin," and prayed that it be adjudged and decreed that all of said
residuary estate devised and bequeathed to the defendants Ritch,
Bulkley, and Vaughan, as executors and trustees, except the par-
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ticular bequests, was then held by those defendants in trust for those
plaintiffs there, and the several institutions mentioned, and, further,
that the ultimate rights of those plaintiffs should be determined by
the judgment in the action, in accordance with the allegations of the
complaint. The plaintiffs here appeared as defendants there, and
set up the fraudulent obtaining of the releases, and alleged that they
were not bound thereby, and prayed that the defendants Ritch, Bulk-
ley, and Vaughan, as executors and trustees, might be required to
account to them for their shares in the residue of the estate, after pay-
ing over the specific bequests.
When what is decided in one cause becomes material to be ascer-

tained in another, it may be set forth and shown by allegations and
proofs dehors the record, which are not contrary to nor inconsistent
with the record. Miles v. Caldwell, 2 Wall. 35. And upon this
demurrer the allegations of the bill are to be taken as true when
not contrary to, nor inconsistent with, the record of the proceedings
as set up. The cause appears, from the proceedings, to have come
On to be heard before the court at special term, and, as to the deci-
sion there, the bill alleges:
"And said court thereupon made and rendered Its deeision without consider-

ing, passing upon, or including in judgment the said Issues, and omitted to
decide upon these complainants' right to the affirmative relief by said answer
prayed in respect to said releases."

The decision filed was this:
"The grounds upon which the Issues have been decided are that the defend-

ants Thomas G. Ritch and Henry B. Vaughan, for themselves and on the part
of Justus L. Bulkley, promised Daniel B. lrayerweather, now deceased, and
'induced him to believe, that if be would make them and the defendant Justus
L. BUlkley residuary legatees of his estate, as provided in the codicils to his
wliI, dated December la, 113S4, and November 15, 1890, the said residuary
legatees would sell and convert said residuary estate into cash, and divide
the same equally, share and share alike, among the twenty corporations men-
tioned in the ninth paragraph of the said Daniel B. Fayerwcather's will, dated
October 6, 1884, including the plaintiffs, after paying $100,000 to the North-
western University; and that the said Daniel B. Fayer-weather made the said
Ritch, Bulkley, and Vaughan his residuary legatees in and by the said codicils
in reliance upon the said promises and inducements, and died leaving the said
Ritch, Bulkley, and Vaughan his residuary legatees in the belief so induced
by them that they would sell, convert, and distribute the residuary estate
as aforesaid; and that the said Ritch, Bulkley, and Vaughan have attempted
to dispose of the said residuary estate in violation and disregard of the said
promises. And the court does hereby direct that jUdgment be entered upon
the Issue of this action that the residuary estate devised and bequeathed to
the defendants Ritch, Bulkley, and Vaughan by the said last will and testa-
ment and codicils of Daniel B. Fayerweather, deceased, was received and is
held by them in trust for the plaintiffs herein, and the several institutions
named In the ninth paragraph of the said will, and for the Nortbwestern
University in the sum of $100,000; that the said residuary estate, except that
part thereof necessary to provide for the payments mentioned In the third
paragraph of the plaintiffs' prayer for relief, was received and is now held
by the said defendants in trust to sell and convert the same Into cash, and
to divide the same, giving to the Northwestern University $100,000, with Its
just and equitable proportion of the Income, earnings, and interest accrued
upon the trust fund, as between it and the institutions named in the nintb
clause of the will, and the said several corporations mentioned in the ninth
paragraph of sald will the remainder thereof, share and share alike."
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The judgment or decree entered thereupon, after reciting the
filing of the pleadings of the respective parties, the taking of proofs
on their behalf, and due deliberation thereon had, and that a deci-
sion had been duly made and filed decreeing the residue to the
institutions mentioned, proceeded as to these plaintiffs:
"Seventh. That the defendants John B. Reynolds and Morris R.

as executors, and Mary W. Achter and Emma S. Fayerweather, recover from
the defendants Thomas G. Ritch, Justus L. Bulkley, and Henry B. Vaughan.
as trustees, their costs to be taxed, together with the sum of $900 as an extra
allowance to be paid out of the trust fund."

This judgment or decree indicates rather that these plaintiffs
were dismissed with costs, as not proper parties, than that the
validity of the releases was at all passed upon, and the allegations
of the bill do not appear to be contrary to, nor inconsistent with, it
in this respect. The bill alleges an appeal to the general term of
that supreme court, and that the judgment at special term was
there affirmed. 31 N. Y. Supp. 885.
The statute under which the case was tried at special term and

the appeal had to the general term appears to be section 1022 of
the Code of Civil Procedure of the state as amended by chapter
688, Laws 1894, which provides that:
"The decision of the court. or the report of a referee, upon the trial of the

whole Issues of fact, may state separately the facts found and the conclu"lons
of law, and direct the judgment to be entered then'on; or the court or rderee
In deciding the issues may file a decision stating concisely the grounds upon
which such issues have been decided, and dil'eet the judgment to be entered
thereon, which decision so filed shall form a part of the judgment roll. In
an action where the costs are In the discretion of the court, the deelsion or
report must award or deny costs, and If It awards costs it must designate
the party to whom the costs to be taxed are awarded. 'Vbenever judgment
Is entered on a decision which does not state separately the facts found,
the defeated party may file an exception to such decision, in which case,
on an appeal from the judgment entered thereon upon a case containing
exceptions, the general term of the court in which the action Is pending
shall review all questions of fact and of law and may either modify or affirm
the judgment or order appealed from, award a new trial, or grant to either
party such judgment as such party may be entitled to."
The bill further alleges in respect to the appeal that it was taken

"to the general term of said supreme court sitting as a court for
the correction of errors, and not exercising any original jurisdic-
tion," without stating that the appeal was upon a case containing
exceptions, and that the general term held that the right of the par·
ties to the property and estate did require the consideration of said
issues, and that it became the duty of said court to require and
order that said issues should be in fact considered, passed upon, and
included in judgment by the trial court, and that:
"Nevertheless said court at said general term did not so require or order,

but by various fictions of law Imputed to said trial term and court below that
it had determined said issues, and had decided in favor of the plaintiffs ill
8aid action, contrary to the truth and fact, and thereupon pretended to ad-
judge and determine, as such court for the· correction of errors, that there
was not sufficient preponderance of evidence to support the asserted in-
f'alidity of said releases to render such Imputed determination of said trial
court erroneous as matter of law, but that such imputed detpl'lnination was
supported by evidence sufficient to relieve the same from the assignment
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of error In so deciding." "It was competent for said general term to have
exercised an original jurisdiction and to have adjudged said Issues, and there-
upon to have modified said judgment so as to include the actual determina-
tion thereof; but said general term did not exercise its power, but confined
its action wholly to the consideration of errors in the record."

As the proceedings are not set out in the bill, nor brought forward
by answer or otherwise, these allegations, so far as they are con-
sistent with the law, must also, on this demurrer, be taken to be
true. The statute does not seem to require that an issue of fact
in a case should be tried before decision, unless the appeal is upon
a case containing exceptions, and this judgment may have been
properly affirmed without trying the issue as to these releases, and
thereby room have been left, under the law, for the jndgment or
decree to have been rendered, and still these allegations be true.
The bill further alleges that on appeal the court of appeals af-

firmed this decision of the general term (36 N. Y. Supp. B7G) upon
matters of law merely, and did not try that issue. As to this Judge
Vann said (Trustees, etc., v. Ritch, 151 N. Y. 382, 45 N. E. 876):
""\Ve are of the opinion, therefore, that where the decision of the special

term does not state the facts found, and the judgment entered thereon has
been affirmed by the general term, upon an appeal to this court all the facts
warranted by the evidence, and necessary to support the judgments below,
are presumed to bave been found. Hence, upon such an appeal, we have no
more control over the facts than we have when specific findings are made
by the special term and affirmed by the general term. Tbis conclusion
takes the question as to the fraud alleged to have been practiced by the
residuary legatees upon the widow and next of kin, In procuring the releases,
out of the case; for it· cannot he said, on the record before us, that evi-
dence tending to show fraud is so irresistible as to make the omissIon to
find fraud an error of law."
As that case is made to appear from the allegations of the bill

as admitted by the demurrer, the judgment or decree was entered
without the issue as to the validity of the releases having been by
either of the courts at any time tl'ied and determined upon evidence,
as a matter of fact. That judgment or decree was not against
these plaintiffs for the recovery of money or property, but was
against Ritch, Bulkley, and Vaughan for such a recovery of money
from them where the rights of the plaintiffs were only collateral;
ancI that recovery, upon the case as made to appear, did not so nec-
eSf'arily involve the decision and determination of this collateral
issue as such a recovery of money or property from these plaintiffs
themselves would. A general finding and judgment against a
party for the recovery of money or of property seem to draw into the
judgment, and to conclude all questions which might arise in deter-
mining the right of recovery against that party; but, when an out-
side or collateral issue only is involved, to make the decision upon
that conclusive it should appear that this very question was in-
volved and actually decided somewhere in the proceedings. Crom-
well v. Sac Co., 94 U. S. 351. Of course, this court cannot review the
decisions of any court of the state having concurrent jurisdiction,
or otherwise having jurisdiction, on account of any supposed error
or irregularity in the proceedings or decision or judgment. Ac-
cordingly, it cannot with any propriety inquire into any of the pro-
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ceedingl in question otherwise than for the purpose of determining
whether the issue raised in this case was tried there, or perhaps
whether the proceedings there afforded opportunity, by due process
of law, for the trial of the issue, if a trial was had.
An inspection of the proceedings, such as has been afforded and

had, and as they must be viewed on this demurrer, fails entirely to
show that the issue of fraud in the execution of the releases was, by
pjther of the courts in which the proceedings were pending, in any
wise tried and determined. It does not appear to be claimed here
that such issue is shown to have been tried in any other way than
as the determination of the issues in favor of the plaintiffs there
would draw into them the determination of all of the rights of
these plaintiffs here, as they were made and became defendants
there. It is said that the judgment was the same as if upon a gen-
eral verdict against these plaintiffs, and that it involved the deter-
mination of those issues as to these plaintiffs here as defendants
there, as well as against the defendants Ritch, Bulkley, and
Vaughan, defendants there, as executors and trustees. That suit
was not, however, an interpleader by Ritch, Bulkley, and Vaughan,
according to the course of equity procedure, where the claimants
would be brought in and required to litigate their claims between
themselves, respectively, but was for the recovery of property of
those defendants only, and the rights of these plaintiffs were only
collaterally involved as a defense excluding the rights of the plain-
tiffs there in the determination of the case against the defendants
there of whom a recovery was sought. This issue only so involved
would not seem to be conclusive upon the rights of the plaintiffs,
'unless the proceedings should show clearly that it was in fact tried.
As the proceedings, in the light of the allel."!;ations concerning them,
do not so show, these plaintiffs do not appear now to be concluded
by that judgment.
Again, the plaintiffs would not be so concluded unless they had an

opportunity to try the issue upon which their rights depended in a
proceeding which would amount, as instituted and carried forward.
to due process of law. If the case had been tried, as it is alleged
to have been tried, without allowing an answer by these plaintiffs
setting forth their rights, and an opportunity to bring evidence to
support it, probably no one would now claim that they were con-
cluded by the judgment. Hovey v. Elliott, 167 U. So 409, 17 Sup.
Ct.841. As the proceedings went forward, the special term decided
the case upon a ground which did not involve the determination of
this issue of fraud in the procurement of the releases, and that
court appears not to have in any way passed in any manner upon
the question. The general term is alleged to have decided the case

other grounds without any finding upon that question, and
this allegation is admitted by the demurrer. The court of ap-
peals appears merely to have affirmed the decision of the general
term upon matters of law only. This alleged course of proceeding,
which must be taken to be that had, left these plaintiffs without any
opportunity to have this question tried in either court. If the
tlourse of procedure cut off the right to try the question raised by the
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answert it would be as mucb short of due proce8s of law as the
decision of a case involving such a question without allowing an
answer would be. Demurrer overruled; defendants to answer
by September rule day.

RANDLE et ai. v. ABEEL.
(Circuit Court of Appeals, Fifth Circuit. May 31, 1898.)

No. 665.
RAILROADS-REGULATION BY STATE COMMISSIONERS-REFUNDING OF CHARGES'

A provision In an order made by the railroad commissioners of Texas,
whereby a certain railroad company "Is authorized to refund its own
and the charges of" a certain other company, under the condition pre-
scribed by the regulations In force, held to be merely permissive, and not
to give an absolute right to have such charges refunded.

Appeal from the Circuit Court of the United States for the Eastern
District of Texas.
This Is an appeal by G. H. Randle, a resident citizen of McLennan county,
TeL; George H. McFadden, a resident citizen of the city of Philadelphia, In
the state of Pennsylvania; John H. McFadden, a resident citizen of Liver-
pool, England; and J. Frank McFadden, of said city of Philadelphia and
the state of Pennsylvania,-from a final decree of the circuit court of the United
States for the Eastern district of Texas, at Galveston, wherein the said ap-
pellants were Interveners, against Alfred Abeel, receiver of the 'Waco & North-
western Railroad. In appellants' petition In intervention they allege and set
up that on August 11, the railroad commission of Texas, under and
by virtue of the laws of the state of Texas, adopted, fixed, anel established
a schedule of rates for local and joint application on cotton In bales from and
to all points In the state of Texas, known and called "Commodity Tariff No.
1," substantially as follows:
"To apply between stations east, north, and west of and Including Houston:

"Distance. Rates.• • • • ••
Over 125 mUes. 59"
"Fourth. The rates from points east, north, and west of Houston to Gal-

veston • • • shall be made by adding 6 cents per 100 pounds to the rates
from the same points to Houston."
-Whereby the rate so fixed was 65 cents per 100 pounds from any and all
points on said Waco & Northwestern Division and said Texas Central Rail-
road to Galveston, Tex.; and on said day, by said tariff, said commission
made and established among others, the following rules and regulations:
"Fifth. For the purpose of concentration, cotton may be shipped at full
tariff rates to compress stations, distant from all points on the Gulf coast 100
miles or more of railroad mileage, with the following adjustment of freight
charges before and after such concentration, provided that there shall be
no compress in operation at original shipping point, or at a station Inter-
mediate between such point and the point at which it Is desired to concen-
trate: (1) Each railroad company shall refund only its own charges for the
service of concentration. (2) The entire charge for concentration shall be
refunded when the point of concentration Is directly Intermediate between
shipping point and final destination, as reached by the line on which such
cotton originates, and the rates from original shipping points and concen-
trating point to such destination are the same,"-whlch said schedule of rates,
and which said rules and regulations, went into etrect un September I, 18D4,
and have continuously since then remained in etrect and force. That after-
wards, on September 18, 1894, upon the joint application of said Alfred
Abeel, receiver, by his general freight agent, J. E. W. Fields, and the
Central Ratlroad Company, by its chief clerk in the tratfic department, W.


