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which they impose are complied ‘with. If those provisions are detri-
mental and injurious, instead of beneficial, to the mining interests
they were intended to foster, encourage, and protect, the efforts of all
those interested in that particular business should be directed to have
the act repealed or amended, instead of attempting to evade it or to de-
stroy its efficacy, 'While it remains as the law upon this subject, it
must be obeyed,
The decree of the circuit court is affirmed.

MALCOMSON v. WAPPOO MILLS et al. (MITSUTI et al., Interveners).
(Circuit Court, D. South Carolina. June 2, 1898.)

BreacH oF ConTrACT — RicHT TO RECOVER DAMAGES — PERFORMANCE PrE-
VENTED BY APPOINTMENT OF RECEIVER.

Damages are not recoverable against a corporation for its failure to
perform a contract for the sale and delivery of merchandise, where per-
formance was prevented solely by the action of a court in appointing a re-
ceiver for the corporation, and enjoining all others from inter ering with
its business or property. In such case the breach of contract is damnum
absque injuria. ‘

Mordecai & Gadsden, for petitioner.
A. T. Smythe and Mitchell & Smith, opposed.

SIMONTON, Circuit Judge. This case comes up upon the interven-
tion of Mitsui & Co., claiming damages as against the Farmers’ Mining
Company for nonfulfillment of contract. On 14th October, 1897, the
Farmers’ Mining Company agreed to sell to Mitsui & Co., who on the
same day agreed to buy, about 2,000 tons dried Coosaw river phosphate
rock, for shipment in December, 1897, or January, 1898, at $2.40 per
long ton. Mitsui & Co. chartered a vessel to receive this rock. On
the 18th day of October, 1897, the Farmers’ Mining Company was, by
an order of this court, placed in the hands of a receiver, and was en-
joined from interfering with any of its property. This made the per-
formance of its contract with the interveners impossible. The evi-
dence shows that but for this the contract could have been performed.
The rock of the kind and quality contracted for, and in the amount
prescribed, being on hand ready for delivery. Mltsul & Co., having
heard of the appomtment of the receiver, called upon him to fulﬁll
the contract. This, of course, he-could not do without an order of
court, and was in no wise bound to do A receiver is not bound by
the contracts ‘of the corporation for which he is appointed. United
States Trust Co. v. Wabash W. Ry Co., 150 U, S, 287, 14 Sup. Ct. 86.
Having been notified by the receiver that he could not perform the
contract, Mitsui & Co. file this intervention. The gist of the action
is for damages for breach of contract, and they show for damage that
they were compelled to pay for rock of the quality contracted for at
the rate of $2.75 per ton, the excess being $845. The interveners have
taken the proper course by their intervention. If the Farmers’ Min-
ing Company can be held liable for damages on this contract, the inter-
veners must come into this court: 'This is the only way in which to
ascertain the:liability of the corporation, whether any exists, and the
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extent of it.  Of course, a recovery would only permit the interveners
to get their proportionate share in the assets of the company, without
preference of any kind.’

The question to be decided is, can damages be recovered against the
Farmers’ Mining Company for the nonperformance of this contract?
“It is a well-settled rule of law that if a party, by his contraet, charge
himself with an obligation possible to be performed, he must make
it good unless its performance be rendered impossible by the act of
God, the law, or the other party. Unforeseen difficulties will not
excuse him.,” Dermott v. Jones, 2 Wall. 1. As has been seen, the
Farmers’ Mining Company fulfilled, or, rather, was prepared to fulfill,
the contract in every particular. The complete fulfillment was pre-
vented by the order of this court in the appointment of the receiver.
A delivery of the rock by the company after that was impossible. It
will be noticed, also, that the completion of the contract on the part
of Mitsui & Co. was by the same action of the court made impossible.
If the company had tendered the delivery of the rock, the injunction
of this court forbade them to accept it. In like manner, they could not
have paid to the company the price of the rock. Was all this ren-
dered impossible by the law? A distinction must be taken between
cases for the specific performance of a contract and those in which
damages are sought for the nonperformance of a contract. The bare
fact that the court can decree and enforce the specitic performance of
a contract shows that its performance is not impossible.  And so, when
a railroad company contracted with a plaintiff to operate its road,
which had been extended with the aid of the plaintiff, and that, if it
failed to operate its railroad as provided in the contract, it would for-
feit a certain portion of the read, and convey it to the plaintiff, and
the railroad company fulfilled its contract until it was placed in the
hands of a receiver, and then ceased to do so, the court ordered the
contract to be specifically performed, which was not an impossible
thing. Klauber v. Street-Car Co., 95 Cal. 353, 30 Pac. 553, cited in
Gluck & B. Rec. § 4, note 1. But when the contract cannot be specifically
performed, and the only remedy is by way of damages, the court
will not inflict such damage on the corporation if the breach of con-
tract for which damages are sought has been occasioned by the law,
the performance of the contract having been made impossible. People
v. Globe Mutual Life Ins. Co.,, 91 N. Y. 174. 1In that case a corpora-
tion had entered into a contract with a general agent for his services
for a specified time and at a stipulated salary. The contract continu-
ing, and the services being rendered, the corporation was placed in the
hands of a receiver, who did not continune the agent in his employment.
He sued for damages. He could not recover. The company could
not employ hiin, because this would be a violation of the order of in-
junction. The agent could not meddle in the affairs of the company,
for that equally would violate the injunction. It was damnum absque
injuria. The question is not free from doubt. A case in the court
of chancery of New Jersey (Spader v. Manufacturing Co., 20 Atl. 378,
47 N. J. Eq. 18), takes the opposite view. Both of these are persuasive
authorities of rank. I will follow the court of appeals of New York.

The interveners cannot hold the Farmers’ Mining Company responsi-
ble for the action of the court. The petition is dismissed.
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| L . VILAS v. PRINCE
| (Circuit Court, W. D. Wisconsin. July 8, 1898.)
No. 549,

L EJECTMEN'B*—IMPROVEMENTS AND. TAxms,
| . A receiyer's receipt for fees paid on the entry of supposed public land
as a hom%stead is not a sufficient’ “written instrument” on which to claim
a right to recover improvements against a successful plaintiff in ejectment,
under Rev. 8t. Wis, § 3096, :

2 BAME—GooD FAITH OF DEFENDANT.

Lands granted in aid of a railroad were afterwards decided by the secre-
tary of the Interior to be still open for entry. A suit in ejectment con-
cerning one parcel was decided by the eircuit court in harmony with the
secretary’s’ decision, but was appealed to the supreme court. Held, thai
one who entered:a similar parce]l as a homestead, in full knowledge of the
facts, while the appeal . was pending, was not a good-faith holder, and as
such entitled to pay for his unprovements, under Rev. St. Wis. § 3096.

Lt

This is'an action of eJectment brought to recover a quarter sec-
tion of land lying in the county of Ashland, Wis., to wit, the W. 1 of
the N. E. } and the W. } of the 8. E. of section No. 35 in township
No. 48 N. of range 4 W,

It is stipulated that the title of the land is in the plaiutiff and the only
question submitted to the court is whether or not the defendant, who has
been in possession under a homestead entry, is entitled to recover for the
value of his improvements, under section 3096 of the Revised Statutes of
Wisconsin, which is as follows: “In every case where a recovery shall be
had of any land, on which the party in possession, or those under whom he
claims, while holding adversely - by color of title asserted in good faith,
founded on descent or any written instrument, shall have made permanent
and valuable improvements, or shall have paid taxes assessed, such party
* #* * ghall be entitled to have from the plaintiff * * * {f he insists upon
his recovery the value of such improvements at the time the verdict or de-
cision against him is given, and the amount paid for taxes with interest from
the date of the payment. * * *° In this case the taxes have been paid by
the plaintiff and his grantor,—the defendant never having paid any,—and the
demand is for the value of the improvements, The land is part and parcel
of the land granted by congress to the state of Wisconsin on May 5, 1864,
to did in the construction of certain railroads in the state of Wisconsin. The
portion of the grant covering the land in question, according to section 3 of
the act, was given to aid in the construction of a railroad from Portage City,
Berlin, Doty’s Island, or Fond du Lac, as the state might determine, in a north-
Westelly direction, to Bayfield, and thence to Superior, 6n Lake Superior, and
conveyed every alternate section of public land designated by odd numbers
for 10 sections in width on each side: of said road. This portion of the grant
was soon afterwards bestowed by the act of the legislature of the state
upon the Portage & Lake Superior Rallroad Company, the predecessor of the
Wisconsin Central Company, which succeeded legitimately to all the rights
of the Portage & Lake Superior Company 'in and to the said land grant.
The railroad was coinpleted by the.Wisconsin Central Company according
to the terms of the grant from the JAtate, and the lands were conveyed by the
state to said _Wisconsin Central Company by patent on February 25, 1884.
The land in ¢uestion in this cdse is ¢overed by that patent. The Wisconsin
‘Central Rallfoad Company conveyed the:land to John H. Knight in June,
1887, who afterwards conveyed it to the plaintiff. The lands, until entered
upon by one Frank Simer as a squatter in January, 1890, were wild, uncultl-
vated forest lands, upon which Knight, the original gramtee from the raiiroad
ecompany, had cut timber and pald taxes. ‘Simer sold out his.claim to the de-
tendant, ‘who ‘éntered upon the land in August, 1890, as:'a part of the public
domain;'claiming it under the homestead law, and has been in possession

Jhi Lades



