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notes held by Wilson in his lifétime, and passed by him, for value
received, to Mrs. Harriet Snow, passed as assigned choses in action,
or passed as notes extinguished by the fact of Wilson’s having re-
ceived full value for them. One of these ladies contends that they
merely passed from one helder to another, and remained in the hands
of the second holder, a charge upon the land upon which the trust
deed to Cowie was executed The other lady contends that the notes
became exlinguished, as a charge upon the land, by the payment of
their value to Wllson in consequence of some anterior agreement be-
tween parties in interest. There is no doubt that that is a clearly
defined controversy, and that the only persons actually interested in
it are the two Mrs. Snows.

The remaining question is whether there is any other controversy
in this suit. I think there is. It concerns the title to the land which
was mortgaged to secure the payment of the notes in question. There
was a deed of release executed by Wilson in his lifetime. If Wilson’s
deed was valid, then the title to the land is in Willlam R. Snow,
trustee of Mrs. Marcia Snow, or in some other person than George
Cowie. If the release was not valid, then the title to the land is in
George Cowie. 1t is very true that the decision of this question of
the title to the land depends, in a court of equity, very much upon
the decision of the question that has been stated in regard to the status
of the notes passed by Wilson to Mrs. Harriet Snow. In fact, this
intimate dependence of one controversy upon the other is the circum-
stance which creates all the difficulty in the case at bar. I think the
question whether the legal title to the land is in George Cowie, or in
some other person, is a distinct one from the question whether the
Wilson notes are still alive to bind the land; and, so believing, I
think the case at bar is governed by the decision in Barney v. Latham.
It is bardly worth while to consider the question whether the unneces-
sary joinder of George Cowie with E. R. Smith, executor, and Harriet
C. Snow, in the petition for removal, defeats the right of the two latter,
who are citizens of Minnesota, to remove. Cowie has no right to the
removal, and, if the petition was his alone, the cause would have to
be remanded. But Smith and Mrs. Harriet Snow have a right to the
removal, and that right ought not to be allowed to be defeated by the
useless joining of Cowie in their petition. -That joinder will be treated
as a nullity, and the court will not grant a motion to remand on that
merely technical ground: The motion to remand is denied.

SOUTHERN INDIANA EXP. CO. v. UNITED STATES EXP. CO. et al.
(Circuit Court, D, Indiana. Awugust 4, 18¢8.)
No. 9,608,

1. CARRIERS OF Goops—DUTIES oF CONNECTING LiNes INTER Sm.

The rules of the common law do not require a carrier to recelve goods
for carriage, elther from a consignor or a connecting carrier, without pre-
payment of its charges if demanded, nor to advance the charges of a
conngcting carrier from which it receives goods in the course of transporta-
tion; nor can it be required to extend such credit or make such a,dvances
to one connecting carrier because it does so to another,
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2. BaAME—ExPRESS COMPANIES—INTERSTATE :COMMERCE ACT, ‘

The interstate commerce act does not apply to independent expres
companies not operating railway lines.

8. MonoPoL1Es—ANTI-TRUST LAW-~REMEDIES.

The anti-trust law of July 2, 1890, does not authorize a court of equity
to-entertain a bill by a private party to enforce its provisions, his remedy
being by an action at law for damages.

4. CARRIERS—ExPRrEss COMPANIES—INDIANA STATUTE. .
- 'The statute of Indiana prescribing the duties of railroads with reference
to intersecting lines (2 Burns’ Rev. St. 1894, § 5153; Rev. St. 1881, §
3903) has no application to express companies.

5. SAME—CUSTOM—SUFFICIENCY OF ALLEGATION.

In a bill against three express companies, an allegation of a custom be-
tween defendants to receive goods from each other for transportation
without prepayment of charges, and to advance back charges to each
other, is not an allegation of a general custom of the business, which
would bind defendants to pursue the same method with other companies.

This was a bill by the Southern Indiana Express Corﬁpany against
the United States Express Company and others. Heard on demurrer
to bill.

Joseph H. Shea and Francis M. Trissall, for complainént.
Baker & Daniels, for defendants.

BAKER, District Judge. This bill is filed by the Southern Indiana
Express Company, a corporation organized and existing under the
laws of the state of Indiana, against the United States Express Com-
pany, the American Express Company, the Adams Express Company,
and certain individual defendants, alleged to be officers and stockhold-
ers in said companies. The express companies are alleged to be joint-
stock associations organized under the law of the state of New York,
which is as follows: '

“Any joint-stock company or association consisting of seven or more share-
holders or persons may sue and be sued in the name of the president or treas-
urer for the time Lelng of such joint-stock company or association; and all
suits and proceedings so prosecuted by or against such joint-stock company
or association, and the service of all process or papers in such suits and pro-
¢eedings on the president'or treasurer, for the time being, of such joiut-stock
company or: association, shall have the same force and effect as regards the
joint rights, property and effects of such-joint-stock company or ass:ciation,
as if such suits and proceedings were prosecuted in the names of all the
sharebolders and associates in the ma);ng’_r now provided by law,”

The bill alleges that the defendant:comipanies have been for many
years engaged in the express business, and in carrying articles of trade
and commerce over railroads under ¢ontracts with them, and have
been declared by the law of this and other states to be common car-
riers, subject to all the liabilities; and bound to perform all the duties,
of such common: earriers;” that the corhplainant entered-into a contract
with the Southern Indiana Railway Company, a railway located wholly
within this state, to carry on an express business over said railway
for five:years from and after June 30,.1898; that the defendant com-
panies carry -on an express business-over -railroads which connect
with the Southérn Indiana Railway, and that the express business
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originating ou.thié line of railway, over which the complaingnt carries
on its business cannot be transported.to its-destination without pass-
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ing over one or more of the lines of railway over which some one of the
defendant companies carries on its business; that the usage, long
established, over the Southern Indiana Railway by the defendants, as
well as long, continuously, universally, and uninterruptedly estab-
lished by them over the lines of railway on which they carry on their
business, was to receive and deliver to each other paclkages for points
beyond their own routes, so that a package for a distant point is trans-
ferred from one express company to another as often as required to
reach its destination, and is taken by one continuous and unbroken car-
riage, and, to facilitate promptness and simplicity in transfers from
one company to another, the receiving company pays to the tendering
company all charges which have accrued for carriage to the point of
tender, known as “accrued charges” or “advance charges,” so that the
company having advanced all the accrued charges receives from the
consignee and retains the whole amount of charges to the point of
destination; that another of such established customs and usages is
to receive and forward packages from each others’ lines to con-
signees at points of destination over the lines of the others without re-
quiring the prepayment of charges from the consignor or the company
to which the package is delivered to be forwarded; that another of
the customs and usages established is the fixing and publication of
tariff charges for carrying packages from and to all points, which tar-
iffs are divided pro rata between each of the companies handling the
package. The bill then proceeds to aver that these usages and
methods of doing business were safe, reasonable, and essential to the
quick and simple transfer of packages, and to the transaction of the
express business, and that any company denied the facilities thus
afforded would be unable to compete in the same business with another
company which could avail itself of such usages, and could not do a
general express business so as adequately to accommodate the public.
The bill then proceeds to allege that the defendant companies refuse,
when articles of trade and commerce carried by the complaint are ten-
dered to the defendants, to pay the accrued charges, or to receive and
transport to their destination any such articles without the prepay-
ment of the charges for such transfers. The prayer of the bill is that
the defendants may be enjoined and restrained from refusing to re-
ceive any and all parcels offered or delivered to them by complainant
for transportation and delivery to consignees, and from demanding
prepayment of their charges for such transportation, and from retain-
ing and withholding from the complainant all sums of money known
as accrued charges for express matter delivered to them by the com-
plainant, and from refusing to or retaining from the complainant the
reasonable pro rata part of the charges and compensation complain-
ant may earn upon express business originating off its line.

The grounds upon which these claims for injunctive relief are predi-
cated are: (1) That such is the duty of common carriers at common
law; (2) that such is their duty under the interstate commerce act;
(3) that such is the requirement of the anti-trust law; (4) that such
duty is imposed upon them by the custom and usage set up in the bill.

The defendant companies have demurred to the bill and the amend-
ment thereto, on the ground that the court is without jurisdiction,
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and also because the bill and the amendment are without equity, on
the facts stated. ' - Pone

Wamng, W1thout demdmg, the question of jurisdiction, the court is
of opinion that the bill cannot be maintained on any one of the above-
stated grounds.

1. There is no principle of the common law requiring & commeon car-
rier receiving articles of trade and commerce from a connecting line
to advance or assume the payment of the charges accrued thereon for
the transportation of such articles from the point of origin to the con-
necting line. If it does thus pay or assume such acerued charges, it
can retain a lien upon the property transported for their payment as
well as for the payment of the charges due to itself for such transpor-
tation. An express company, like any other common carrier, has a
right to demand that its charges for transportation shall be paid in. ad-
vance, and is under no obligation to'receive goods for transportation
unless such charges are paid if demanded. Nor is such express com-
pany under any obhgatmn to pay to the tendering company the charges
due to it for its services in transporting such articles of trade and com-
merce from the point-of origin to the point of tender. It is true that
the general practlce is to collect-the charges upon delivery of the goods
to the consignee, and, when goods are received without payment in
advance being demanded, it becomes the duty of the carrier to {rans-
port them to their destination, or to deliver them to the next receiving
carrier. Receiving the goods for transportation without any demand
for prepayment: of charges constitutes a waiver of such right. The
carrier holds a lien upon the ‘goods for payment of charges, and, in
case of a delivery of them to the consgignee before payment, it can hold
him responsible therefor. The same rule applies whether the articles
of trade and:commerce are received from the original consignor or
from a connecting carrier. An express company, in the absence of con-
tract, is under no obligation to receive and transport for the original
consignor, or to continue the transportation for a connecting ecarrier,

-without the prepayment of its charges if demanded. The furnishing
of equal facilities, without discrimination, does not require a common
carrier to advance money to all other carriers on the same terms, nor
to give credit for the carriage of articles of trade and commerce to all
carriers because it extends credit for such services to others. Oregon
Short-Line & U. N. Ry. Co. v. Northern Pac. R. Co., 9 C. C. A. 409, 61
Fed. 158; Id., 51 Fed. 465; Little Rock & M. R. Co. v. St. Louis 8. W.
Ry. Co., 11 C. C. A. 417, 63 Fed. 775; Little Rock & M. R. Co. v. St.
Louis, LM &S. Ry. Co., 41 Fed. 559.

2. The interstste commerce act has, so far as express companies
not operating railway lines are concerned, wrought no change of the
common law in this regard. At an early day the question was raised
whether express companies were subject to the provisions of the inter-
state commerce act, and, after full argument and deliberate considera-
tion, the interstate commerce commission unanimously decided that
the act did not apply to express companies properly so termed; that is
to say, to independent organizations that carried on an express or par-
cel business in the usual manner, and which did not operate railway
lines, In re Express Companies, 1 Interst. Commerce Com. R. 349.
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This case was decided on December 28,1887, The commission shortly
thereafter called the attention of congress to their ruling, and sug-
gested such an amendment of the law as would place express com-
panies within their jurisdiction; but, although more than 10 years
have elapsed, congress has taken no action on the subject. The same
conclusion was reached in U, 8. v. Morsman, 42 Fed. 448. After a
careful consideration of the question, I see no reason to doubt the cor-
rectness of the conclusions reached in these cases. Under the aver-
- ments of the bill, it is manifest that neither of the express companies
is affected by the interstate commerce act.

3. The anti-trust law of July 2, 1890, has wronght no such change
in the law as will enable the court to enforce its provisions in favor
of a private party by a bill in equity. Under this act, the only remedy
given to any other party than the government of the United States is
an action at law for threefold damages, with costs and attorney’s fees,
and the only party entitled to maintain a bill in equity for injunctive
relief for an alleged violation of its provisions is the United States
by its district attorney, on the authorization of the attorney general.
Gulf, C. & S. F. Ry. Co. v. Miami 8. 8. Co., 30 C. C. A. 142, 86 Fed. 407,
and eases there cited.

Nor does section 5153, 2 Burns’ Rev. St. 1894 (section 3903, Rev. St.
1881), aid the complainant’s contention. The sixth paragraph of that
section is as follows:

“Kvery such corporation shall possess the general powers and be subject
to the liabilities and restrictions expressed in the special powers following:
* * * Tg cross, intersect, join and unite its railroad with any other railroad
before copstructed at any other point on its route and upon the grounds ot
such other railway company, with the necessary turnouts, sidings, switches
and other conveniences in furtherance of the objects of its connections; and
every company whose railroad is or shall be hereafter intersected by any new

railroad, shall unite with the owners of such new railroad in forming such
intersection and connections and grant the facilities aforesaid.”

This paragraph plainly is not applicable to express companies which,
like these defendants, do not own, control, or operate a railroad line,
but which simply contract for space on railroad trains for the trans
portation of articles of trade and commerce committed to their carc.
Besides, the connections and facilities referred to are manifestly the
physical connections essential to constitute the two railroads connect-
ing lines. Such is the view of the supreme court of this state. Lake
Shore & M. 8. Ry. Co. v. Cincinnati, W. & M. Ry. Co., 116 Ind. 578,
19 N. E. 440; Chicago, St. L. & P. R. Co. v. Cincinnati, W. & M. Ry.
Co., 126 Ind. 513, 26 N. E. 204. The same view of a very similar pro-
vision of the constitution of Colorado was taken by the supreme court
of the United States in Atchison, T. & 8. F. Ry. Co. v. Denver &
N. 0. R. Co., 110 U. 8. 667, 4 Sup. Ct. 185.

4. There 1s not shown by the averments of the bill and the amend-
ment to be any such custom or usage as would justify the court in
granting the relief prayed for. The right of the complainant to such
relief depends upon its showmg the existence of a custom or usage
having the force of law in the express business of the country. It is
not enough to allege and prove a custom or usage among one or more
express companies to pay accrued charges by the receiving company,
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ar to transport without prepayment of charges to the point of destina-
tion. |- Before a custom or usage can.acquire the force of law, it must
appear that it is general and uniform in the business to be affected by
it, and that such custom or usage has been peaceably acquiesced in
without dispute for a long period of time. The custom or usage set
out in the bill is not shown to be of this character. It is certainly
beyond the power of the defendants, by any custom or usage estab-
lished between themselves, to compel all other express companies in
this country to submit to the customs and usages which they have
adopted. Nor because the defendants consent to pay accrued charges
between themselves; and to continue the carriage of articles of trade
and commerce to their destination without prepayment, can they be
required to do the same for all others. - While the method of doing
business alleged to exist between the three defendant expréss compa-
nies is certainly highly advantageous to the prompt and speedy trans-
portation of parcels and packages, the-law cannot compel them to
continue this method of doing business, even between themselves,
much less as between themselves and others with whom heretofore
they have had no business relations. Whether such a duty can be im-
posed by legislative enactment we need not consider, for no such ex-
ercise of power has as yet been attempted.

In the opinion of the court, the demurrer must be sustained, and, as
no amendment can make a better case, the bill and the amendment
will be dismissed, at complainant’s costs,

NORTH BLOOMFIELD GRAVEL MIN, CO. v. UNITED STATES.
(Circuit Court of Appeals, Ninth Circuit. May 2, 1898.)
No. 405.

1. NAVIGABLE WATERS—ACT REGULATING HyDRAULIC MINING—CONSTRUCTION,
Act March 1, 1893 (27 Stat, 507), regulating hydraulic mining in Califor-
nia, creating the California débris commission, and probibiting and declar-
ing unlawful hydraulic mining directly or indirectly injuring the naviga-
bility of the Sacramento and San Joaquin river systems, unless the persons
desirous of carrying on hydraulic mining file a petition and obtain a permit
from the débris commission te carry on such mining, is mandatory in its
requirements, and entirely prohibits any hydraulic mining in said territory
until such application has been made and permission given, The provisions
of the act apply not only to those who contemplate the establishment of
such mining, but also to owners wbo have already erected impounding
works, which are required to be approved by the commission before a
permit Is issued.
2. BaME—PowERS OF CONGRESS. .
Act March 1, 1893 (27 Stat. 507), regulatlng hydraulic mining in Cali-
fornia, to the end that the navigable waters of the state shall not be ob-
_ structed or injured thereby, is within the constitutional powers of congress
to regulate comtnerce, which includes navigation, by virtue of which pow-
ers, it has absolute control of all navigable waters within a state which
are accessible to interstate or foreign commerce
8. BAME—CONSTITUTIONALITY OF STATUTE.
‘The provision of said act requiring the owners of mlning ground in the
territory drained by the Sacramento and San Joaquin river systems, be-
_fore engaging in hydraulic mining thereon, to execute an instrument sur-



