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there i no basis in estoppel or other equitable consideration. To
affirm the dectee against Sturtevant would be to fasten upon him a
liability which the bill was designed to charge upon others, which
he never intended, nor was believed by anybody to have intended, to
assume, for which he received, no commensurate consideration, and
on the faith of which nobody ever gave the corporation credit,

*The decree against the appellant is reversed, with direction to dis-
miss the bill. ' '

GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO,
(Circuit Court, D Vermonut. June 4, 1898.)

1. RATLROADS—RECEIVERSHIP—PREFERRED CLAIMS FOR OPERATING EXPENSES,
Claims for supplies used in operating a railroad during a receivership,
and for six months prior thereto, are entitled to preferred payment from
the funds in the hands of the receivers, as against a mortgage on which
the first default of interest occurred during the receivership, where the
stock of supplies coming into the hands of the receivers exceeded the
amount of such claims, and it appears that the net earnings under the
receivership to the time of default on the mortgage interest, together
with the betterments made, also largely exceeds such claims.

2. BAME—ERRONEOUs. PAYMENTS.

The fact that claims not entitled to preference have been improperly
paid from funds in the hands of receivers does not entitle a mortgagee
to insist that the amount shall be deducted from funds applicable to pre-
ferred claims, :

This was a hearing in the matter of the receivership of the Central
Vermont Railroad, arising on objections by the American Loan &
Trust Company, mortgagee, to the allowance and payment, as pre-
ferred claims, of amounts due for operating supplies.

Henry G. Newton, for claimants.
Moorfield Storey and Elmer P. Howe, for mortgagees.

WHEELER, District Judge. When receivers of the defendant’s
roads and property were appointed, March 20, 1896, they were di-
rected to pay claims for, among ether things, supplies used in op-
erating the roads during the six months next previous. Afterwards,
May 29th, on motion of the American Loan & Trust Company, mort-
gagee, payment was restrained for elassifying the accounts and funds.
Upon classified accounts filed by the receivers, and a motion to so
modify the restraining order as to allow payment of such claims as
accrued on the” New London Northern system, and those less than
$100 each and 25 per cent. of others that accrued on the main line,
payment of the face of the New London claims and of the small
claims has been allowed, and that part of the motion relating to the
main. line has been heard. The classification was asked, and the
payment has been opposed, because, as has been said, the payments
“would or might, if made, come out of funds belonging to the mort-
gagee. All of the claims appear to have amounted to $284,083.48.
The receivers appear to have taken over from the defendant stocks
of supplies on hand amounting to $271,722.33; of station agents,
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$142,879.96; and other miscellaneous items amounting to $82,267.68,—
in all, $496,869.97. The conditions of the mortgages were not broken
till January 1, 1897, and the mortgagees would not be entitled to pos-
session, nor to the net earnings as profits, till then. By conservative
estimates as to what are operating expenses and what are perma-
nent improvements, the roads now in question much more than paid
all operating expenses from the beginning of the receivership to the
breach of the conditions of the mortgages. Besides this, the excess
of net earnings, which came to the hands of the receivers, over op-
erating expenses and fixed charges paid by them before breach of
the conditions of the mortgages, would seem to exceed the amount
of these preferred claims, and, with the permanent improvements
made by the receivers during that time, would largely exceed
them. In this view, the payment of the residue of these preferred
claims would not come out of the mortgaged property, nor out of any
net earnings to which the mortgagees may be entitled, but out of the
general funds of the receivership arising from the operation of the
roads before the mortgagees became entitled to possession, or to
claim the net earnings. '

Some suggestion has been made that claims not properly of this
class were paid before the stay, which may have exhausted the funds
applicable to those unpaid. But such diversion, if any, should be
corrected otherwise than from funds belonging to these claimants.
This subject has lately been before the supreme court of the United
States in Virginia & A. Coal Co. v. Central Railroad & Banking Co.
of Georgia, 18 Sup. Ct. 657 (decided May 9). The cases are there
reviewed, and the statement from Fosdick v. Schall, 99 U. 8. 252,
that “every railroad mortgagee, in accepting his security, impliedly
agreed that the current debts made in the ordinary course of business
shall be paid from the current receipts before he has any claim on the
income,” is again approved. Mr. Justice White for the court further
said:

“It was thus settled that, where coal is purchased by a railroad company
for use in operating llnes of railway owned and controlled by it, in order
that they may be continued as a going concern, and where it was the ex-
pectation of the parties that the coal was to be paid for out of current
earnings, the indebtedness, as between the party furnishing the materials
and supplies and the holders of bonds secured by a mortgage upon the prop-
erty, i8 a charge in equity on the continuing income, as well that which
may come into the hands of a court after a receiver has been appointed as
that before. It is immaterial in such case, in determining the right to be
compensated out of the surplus earnings of the receivership, whether or not
during the operation of the railroad by the company there had been a diver-
sion of income for the benefit of the mortgage bondholders, either in pay-
ment of interest on mortgage bonds or expenditures for permanent improve-
ments upon the property. Nor is the equity of a current supply claimant, in
subsequent income arising from. the operation of a railroad under the di-
rection of the court, affected by the fact that, while the company is operat-
ing its road, its income is misappropriated and diverted to purposes which
do not inure to the benefit of the mortgage bondholders, and are foreign to
the beneficlal maintenance, preservation, and improvement of the property.”

In any view of the situation in this case, upon the principles so
settled, these claimants appear to be entitled to payment from the
earnings of the roads available for that purpose, and sufficient of
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them appear to be available early:in July for this 25 per cent. The
stay should be so modified as to permit this payment.

Some ‘question has been made about the coming of some of the
claims within the time, and being for the proper purpose; and oppor-
tunity should be afforded for parties interested to make objection spe-
cifically to particular claims for either of these reasons. The list is
on file, and the time before the 1st.of July seems sufficient for filing
objections to any of them. Stay so modified as to permit payment
after the 5th:of July of 25 per cent. of claims against which specific
objections are not filed by the 1st of July, and obJectlons to stand for
disposition on the 5th of July.

GRAND TRUNK RY, 'CO. v. CEN’I_‘RAL VYERMONT R. CO.
(Circuit Court, D. Vermont. May 21, 1808.)

1. FoRECLOSURE OF RAILROAD MORTGAGE—PARTIES.

Where a mortgage to secure railroad bonds provides that it may be fore-
closed, upon default of payment, at the request of a majority of the bond-
holders, a bill filed by the trustee, alleging such default and request, is
not subject to demurrer because bondholders are not joined as orators.

SAME—CREDITORS' SUIT--RECEIVERS AS PARTIES.

Where receivers have all the property in their hands, under order of

the court, for whomsoever it may be found to belong, and all proceed-
“ings In the cause are for the purpose of ascertaining the rights of all
claimants, and how the property should be disposed of, it is not necessary
to make the receivers technical parties defendant to each bill filed, as the
proceedings are in their nature in rem, and the recelvers are in effect
parties to all the proceedings.

BaME—SECOND MORTGAGE—PARTIES.

Where a second mortgage covered leased lines, without touching the
- rights of lessors, and the foreclosure is a part of a suit in which all the
property is in.the bands of recelvers, neither the mortgagor, the first
mortgagee, nor any lessor is, in strictness, a necessary party.

SAME—DESCRIPTION OF PROPERTY.

Where the description of the property in the bill is the same as in the
mortgage, the necessity for evidenee of the situation of the property, in
order to the application of the description to it, is not ground of demurrer.

. CREDITORS’ SUIT—JUDGMENT CREDITOR—SEIZURE OF PROPERTY.

The recelvership will not be withdrawn from unincumbered property of
one of the consolidated corporations to enable a judgment creditor, who
joined in the original petition for its distribution among creditors on the
ground of insolvency, to seize it because of a supposed moral equity, and
thus defeat the object of the petition.

6. FirsT AND SECOND MorTGAGRS—CONFLICTING INTE:RESTS-—-FORECLOSURE BY

SAME TRUSTEE.

In a proceeding to foreclose a first and a second mortgage, in which the
same corporation I8 trustee in _both, when a question arises as to what
property 1s covered by each, as-against the other, representative bond-
holders under each mortgage should be permitted to become parties, and
properly litigate the question.

Chas. M. Wilds, for Grand Trunk Ry. Co.

Moorfield Storey and Elmer P. Howe, for American Loan & Trust
Co.

Benjamin F. Fifield, for Central Vt. R. Co.

Michael H. Cardozo, for Baker.
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