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the United States navy, and was sent to this port in charge of a
prize crew for condemnation. Upon hearing the testimony, and
after consideration thereof, it is adjudged and decreed that the bark
Maria Dolores, with her tackle, apparel, and furniture, and her cargo
of coal, be condemned, forfeited, and sold as lawful prize of war; and
a decree will be entered forthwith directing the marshal of this dis-
trict to sell the same after due advertisement.

THE ROBERT H. RATHBUN.
(Distriet Court, 8. D. New York. March 23, 1808.)

CoLLISION—Tow AND SAIL VESSEL—LEEWAY—REERING.

The small schooner G. meeting the tug R. with a tow 4,000 feet long
in Long Island Sound went on the tow’s windward side in a fresh breeze,
and lowered her mainsail shortly before collision for the purpose of reefing,
causing her to make unusual leeway, so that though she passed the tug
200 feet distant, she fouled the fourth and fifth boats of the tow. Held
that the tug was to blame for not starboarding earlier, and the G. for reef-
ing so near to windward, or not keeping off.

This was a libel in rem by John Gibson against the steam tug Rob-
ert H. Rathbun to recover damages resulting from a collision.

Cowen, Wing, Putnam & Burlingham, for libelant.
Alexander & Green and Mr. Hough, for respondent.

BROWN, District Judge. At about 10 o’clock in the evening of
October 9, 1897, as the libelant’s small schooner Genista was mak-
ing her way westerly in Long Island Sound bound from Nova Scotia
to New Haven, she came in collision with the fourth and fifth barges
of a long tow coming eastward, in charge of the tug Robert H.
Rathbun, by which the schooner and the barges were all somewhat
damaged. The libel and cross libel were filed to recover the dam-
ages. The wind was fresh from the north. The schooner was on
her starboard tack, heading about W. N, W, Shortly before the col-
lision her mainsail had been lowered for the purpose of reefing, The
master was forward as lookout, and the steward at the wheel. The
testimony on her part is that the lights of the tug and tow were
seen about a mile distant, one or two points on the schooner’s port
bow; that the schooner kept her course of W. N. W. without change,
and at all timés had the lights of the tug and tow on her port bow
and never on her starboard bow; that she passed to windward of
the tug from 50 to 200 feet distant, passed the first and second barges
at about the same distance, and the third a little less, but came in
collision with the fourth barge by a glancing blow, scraped along
her side, and along the hawser connecting with the fifth barge, and
that the boat came in contact with the bow of the fifth barge, broke
the hawser and passed out to leeward of the rest of the tow. The
tug and tow were in all about 4,000 feet long. The boats averaged
about 30 feet in length and the hawsers separating them from 80 to
100 fathoms each. The testimony of the different witnesses for the
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tug-is not wholly in accord.: The captain of the tug testifies that
there were ‘many other.sailing vessels in the Sound that night; that
he passed two others a little before the collision, namely, one on
each side of him, and that he did not see the Genista’s lights until
she was within about one-half a mile of him; that his course was
E. by 8, and that he saw first the schooner’s green light, almost im-
mediately both lights, and that soon afterwards the green light was
shut in and the red light alone was seen, which at that time was
about ahead and about 500 feet distant; that he then sounded the
alarm whistles and put his wheel hard-aport; that this was done
fearing a collision between the schooner and the tug; that under his
port wheel the tug hauled about two points to the southward when
the schooner passed abreast of him on the port side at a distance of
about 400 feet; that he continued to haul to the southward until
his heading was about 8. E.; that as the schooner passed him, he
did not at first apprehend collision with the barges; that the colli-
sion was nearly one-half a mile astern of him, and that he was ap-
prised of it by the blast of a horn from one of the barges, as well
as by seeing the shaking of the lights.

The wheelsman, who was in the pilot bouse with the captain of

the tug, states that the red light of the schooner was first seen by
him and reported to the captain, who was sitting on a stool in the
pilot house; that soon after he saw the red and green light; that
when the alarm was given both lights were visible, and that the or-
der to port was given awhile after that, and that he saw three
changes in the lights of the schooner.
- On consideration of the whole testimony I find that the schooner
when seen from the tug was about ahead, and not showing her green
light alone, so as to afford any ground of expectation to the tug
that her course was to leeward of the tug’s course; and that it was
therefore the duty of the tug to go to starboard earlier than she
did; since the duty was upon her to keep out of the way of the
schooner.

I also find the schooner in part to blame because she did not keep
a steady course, and for bad management. The evidence indicates
that she passed the tug about 200 feet off; and good management,
unless the schooner was in part disabled, would have prevented foul-
ing the fourth and fifth barges. The captain saw that the tow was
a long one, and he knew that he was making one-half a point leeway,
i. e.,, one foot in ten, or 200 feet in going 2,000 feet. But as the
mainsail had been lowered for reefing, I have no doubt the schoon-
er’s course was more unsteady and her leeway more on that account.
It is that leeway which finally caused collision. When it became
necessary to tack to keep away from the hinder boats of the tow, the
schooner was unable to do so with her mainsail down. - This in part
'disabled her. It was bad management to lower the mainsail unnec-
essarily when near the tug; and having done this, it should have
prevented -her from going near to the tow on the windward side
where she was likely to.make unusual leeway, v

Decree for half damages.
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THE TRANSFER NO. 8.
(District Court, 8. D. New York. April 14, 1898)

CoLLISTON—DAMAGES FROM SUBSEQUENT NEGLIGENCE, NOT PROXIMATE.

The barge M. being damaged so as to be in a sinking condition by the
mutual fault of No. 8 apd the W., and being thereafter taken by the W.
two miles with other boats in deep water, where she sank, a total loss of
boat and cargoe and damaging the W.'s propeller as she went down, held
that the W. had such notice of the M.’s condition as to require the W. to
beach her, as might have been done; and that for failure to do so the W.
should alene bear $1,000 of the total loss, as chargeable to the W.s sub-
sequent negligence, and not the proximate result of the collision.

These were libels in rem brought, respectively, by the Philadelphia
& Reading Railway Company and the Thames Towboat Company
against the steam tug Transfer No. 8.

James Armstrong, for libelant,
Henry W. Taft, for Transfer No. 8.
Carpenter & Park, for the Waterman.

BROWN, District Judge. Under the usual order of reference upon
an interlocutory decree for damages in a case of collision, it is open
to the defendant to show that any part of the damages claimed re-
sulted through negligence or inattention subsequent to the collision;
since damages caused by such subsequent negligence are not .the
proximate results of the collision itself. In behalf of Transfer No.
8 in the present case, it is contended that the total loss of the barge
Maine and her cargo by sinking in deep water at Port Morris, two
miles from the place of collision, is not the proximate result of the
collision alone, but was due to the failure of the Waterman, which
had the Maine in tow, to beach her properly in shallow water, where
at least the cargo might have been mostly saved, even if the barge
were a total loss. The entire damage reported by the commissioner
for the loss of cargo was $2,392, and the value of the barge and her
furniture and outfit $2,679.80. In the libel, however, of the owner of
the Waterman against Transfer No. 8 for injuries to the Waterman
through the sinking of the Maine at Port Morris, an interlocutory
decree has been entered adjudging each vessel to pay one-half the
damage. This decree was entered without any controversy on the
point now raised; but so long as it stands it is none the less an
adjudication, and necessarily involves the finding that the damage
by the ginking at Port Morris, as well a$ the injury to the Watermar
at the same time, were the proximate results of the previous colli-
sion; and both causes being before the court at the same time, the
adjudication in the Waterman case, so long as it stands unopened, is
a technical bar to the reopening of the question whether those dam-
ages are to be excluded, as arising through subsequent negligence,
or not.

Notwithstanding this situation, a large amount of testimony was
taken on this very question in the hearing before the commissioner;
and upon the argument of the exceptions before me I have understool



