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the of tlie custom-house weighers, who carefully took the
thejime; certainly not,in the absence of any positive proof

as the, care of the sugar meantime, and the possible causes
of loss ',,01weight in the interval., , ;Fre,ight was payable on delivery

to the weight. No was made to the custom-
house weight at the time of dfsc'harge, but only to the failure to
produce the 25 or 30 missing baskets; and the proofs, as I have said,
sufficiently account for these. Had any exception been taken by the
consignees to the custom-house weIght, it should have been made at
the time of discharge. It is said that the cost of reweighing would
always exceed any, probable error." ,If that is so, it confirms what is
otherwise indicated as the practice and the understanding of both
parties when freigl),t is to be paid 'according to the weight of sugar
delivered, viz. that the custom-ho.tise weight should be accepted for
the purpose of computing the freight due. As the ship is entitled to
the payment of freight on delivery" and the consignee is not entitled
to delivery except on payment of freight, if either party is dissatis-
fied with the official weight, should be at once taken to ascertain
the true weight in order that the IiIhip may receive her freight and
the consignee his goods. If this is not done, and delivery of the sugar
is made and accepted upon the basis Of the custom-house returns with-
out objection at the time, such weight should be regarded as the
agreed weight, not to be subsequently set aside except upon very
clear and conclusive evidence of mistake. Here there is no such
clear evidence. There are too many doubtful circumstances to give
the subsequent weighing any superior credit. There may have been
loss during the interval of 15 months through repeated handling of
the sugar, or by pilfering or theft; thE" heat of two summers in a
Hoboken warehouse would naturally dry out the sugar; the additional
loss of weight during those 15 months, even if the subsequent weigh-
ings were accurate, was at about the same rate only as the loss aris-
ing during the 6 months that the sugar was in the ship's hold subject
to much less drying influences; and the subsequent weighing may
have been less exact, the testimony being that the weights returned
by private weighers are usually somewhat smaller than the returns
of the custom-house weights.
The libelant is, I think, entitled to the amount claimed, less the

value of the basket lost overboard.

TRINIDAD SHIPPING & TRADING CO. v. FRAME, ALSTON & CO. et aI.
(District Court, S. D. New York. February 23, 1898.)

GENERAL AVERAGE-STRANDING-FAILURE TO SUPPLY PROPER CHARTS.
steamship I. stranded on Nevis Island far outside of the direct couI'!!Ie

to New York, and the line ot the sailing directions. She was not fully
supplied with proper charts, ,and was directed by the owners to skirt the
Windward Islands for the entertainment of passengers. Held, that the
owners were responsible for the lack of charts and for the risks of the
course they directed, and could not claim general average against the cargo
tor the expenses caused by the stranding.
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This was a libel in personam by the Trinidad Shipping & Trading
Company against Frame, Alston & Co. and the Marine Insurance
Company to enforce a claim for general average.
Cowen, Wing, Putnam & Burlingham, for libelants.
Butler, Notman, Joline & Mynderse, for respondents.

BROWN, District Judge. In the afternoon of March 23, 1896, in
clear, calm weather, the Irrawaddy, an iron steamship 350 feet long,
1,697 tons net register and drawing 21! feet, while on a voyage from
Granada to New York, with general cargo and about 20 passengers,
strnck on a coral reef near the southwestern part of Nevis Island, one
of the Windward Isles. In about 10 days, and after removing part
of the cargo, she was pumped out and hauled off, towed into St. Kitts,
and repaired sufficiently to complete her voyage to New York. A
general average statement was then made up, in which the respond-
ents as cargo owners were charged with $3,459.93. Of thIS sum $1,·
594.93 was on account of the loss and damage to the shipowners, the
residue )Vas for the damage to cargo. The respondents paid the
amount assessed on account of the cargo, but refused to pay the
amount assessed in respect to the alleged sacI'ifices of the shipowners,
on the ground that the accident arose through the improper and neg-
ligent navigation of the ship too close to Nevis Island under instruc-
tions from the libelants, and also because the ship was not equipped
with sufficient charts and sailing directions for navigation in those
waters, nor was the master acquainted therewith. The libel was
filed to recover the balance of the general average assessment.
The place of the stranding is approximately fixed by the testimon;r

of the ma.<;ter of the Irrawaddv. who states that the southern ex-
tremity of Nevis bore fI'om the 'ship E. i S. The ship was stranded
upon two ridges of rock rising about 6 feet from the bottom running
about E. and W.. 30 feet apart, and e3ch about 12 feet wide and about
60 feet long. While the ship lay stranded the mastel' took sonndings
and found five or six fathoms of water for a considerable distance
around. The distance to the shore W:1S not measured. hut was esti-
mated at about three-quarters of a mile. The master had not pre-
viously been in these waters.
The vessel was one of a line, known as the Christall Line, running

between New York and the Windward Isles. She had taken on car-
go at Trinidad, proceeded to Granada where she completed her load-
ing, and left Granada bound for New York without further stop. In
the direct course of such a voyage, she would not natUl'ally approach
Nevis within 10 or 15 miles in following the sailing directions, or the
special charts of that region. The superintendent of the line, how-
ever, had given instructions, and it was common practice for vessels,
to go much nearer to the islands along the route, for the entertain-
ment of the passengers, and the line was advertised to run in this way.
A few minutes before the ship struck, the captain had consulted his
blue print chart, which he testifies was the only chart supplied to
him. This chart was upon a small scale, and gave no indication of
reefs or shoals. The enlarged special charts of the Windward Isles
indicate the proper course to New York, and refer to reefs and shoall!
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along the west side of these Island.lI which are to be avoided. The
printed sailipg directions supplied ,to the master do state that "the
south coast of Nevis should not be approached nearer thana depth of
12 fathoms." The island is of volcanic origin, and reefs are
known to skirt its borders. ThetliaSter states that the reefs on which
he ran were known to fishermell} ", He himself was not'familiar with
the waters; but was told of the usage to run within one-half a mile
of the shore, and from evidence'Ol'l'the libelants' part, it appears that
other masters were accustomed at times to go near the shore for its
interest to passengers.
There is some evidence tending to show that a copy of the enlarged

map was on board the Irrawaddy, brought on board by the previous
master, Capt Legg. His testimony on this point, however, is not posi-
tive; and the explicit statement of Capt. McMillan, that he had no
other chart than the blue print should, I think, be accepted as correct.
'fhe enlarged chart shows an irregular contour line about the south-
west portion of Nevis with an elbow-like projection marked on the
ehart 31 fathoms within 1,000 feet of the very spot marked by Capt.

as the place where he stranded. Upon so small a difference
as that, in the absence of exact measurement of the reef from shore,
I am by no means certain that the reefs on which the vessel struck
are not designed to be marked by the projection of the three fathom
contour line above referred to. Had such a map been before the mas-
ter, showing such an irregular contour line, of 31 fathoms at this
point, which was 3i feet less than his draft, it is scarcely conceivable
that a prudent master, even under general instructions to give pas-
sengers a view of the shore of Nevis, would have ventured so near as
within 1,000 feet of this projecting point. The absence of the en-
larged chart, whjch the respondents' testimony shows ought to be in
the hands of every navigator in those waters, I must therefore regard
as directly contributing to the accident; and that for the want of it
the libelants are responsible.
Aside from this, I am of the opinion that the instructions of the

eompany to pursue navigation so widely deviating from the safe routes
dnd so near to islands skirted with coral reefs, involves them in re-
sponsibility such as to exclude them from making general average
charges for their own indemnity. The positive sailing directions that
the south coast should not be approached nearer than a depth of 12
fathoms, as well as the chart referring to the shoals, clearly points out
th"e path of safety, and the danger of a near approach to these islands,
and it should have been observed by all concerned, in the absence of
thorough soundings, and of maps precisely locating the places of all
reefs. The testimony on the part of the libelants seems to me wholly
insufficient to establish the reasonable safety of the course taken, or
to make it consistent with prudent navigation such as can rightfully'
charge cargo owners with the risks attending it, as risks properly be-
longing to the class of sea perils or dangers of the sea.
For these reasons I must hold the respondents discharged of any'

obligation to pay a general average assessment merely as indemnity
to the owners fortheir own losses. In the recent case of ChrystalI v.
Jrlint, 82 Fed. 472, it was held that where, under the provisions of
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the Harter act, the owner is exempted from responsibility for a negli-
gent stranding, he might recover in general average for his own in-
demnity. 'l'his was upon the ground that in such cases the faults
of navigation are no longer imputed by law to the owner as his own
faults. The case has no application where the owners have failed to
supply the master with proper charts for the voyage, or where by par-
ticular instructions they have contributed to the imprndent naviga-
tion that led to the disaster. In such cases the owners are them-
selves in fault, and under the general rule are, therefore, precluded
from having a general average charge for their own indemnity. The
Ontario, 37 Fed. 222; Van den Toorn v. Leeming, 70 Fed. 251.
The libel is therefore dismissed with costs.

THE PRUSSIA.
(DIstrict Court, E. D. New York. June 23. 18GB.)

CARRIAGE BY SEA-PRESERVATION OF REFRIGEHATED MEAT-BILL OF LADING.
The storage and preservation of dressed meat In a refrigerntor during

the transportation thereof by a vessel is no part of the usual duty of a
common carrier, and his obligation concerning the same may be a matter
of contract; but, in the absence of contract, the law Implies that a person
contracting to furnish cold storage has used reasonable care and sklll
to provide suitable refrigerating machinery and plant, and that he will
observe like care and skill to properly maintain and operate the same
during the voyage. A person so furnishing cold storage may stipulate
his precise duty and obligation, even to the extent of entirely relieving
himself of liability, but law will not interpret a contract, so as to exempt
such person from the exercise of due and reasonable care, unless such
exemption is plainly and unequivocally stipulated. A provision In a bill
of lading that the risl{ of due refrigeration shall be borne by the shipper,
even though damage be caused by the neglect of the carrier's servants,
does not excuse the carrier from the exercise of reasonal)le care to pro-
vide a proper plant for that purpose. Although a stipulation for exemp-
tion from liability be in part In contravention of law, and hence void, yet
such portion as is otherwise valid may be preserved and enforced.

(Syllabus by the Court.)

This was a libel in rem by the Insurance Company of North Ameri-
ca against the steamship Prussia to recover for loss occasioned by
deterioration of refrigerated meat while in course of transportation
by said vessel.
Wheeler & Cortis, for claimant.
Black & Kneeland, for libelant.

THOMAS, District Judge. T.he question presented in this action
is as follows: Competent persons were employed by her builders to
place in a new ship an apparatus which, when in order, and properly
operated, sufficiently reduced the temperature in a room appropriated
to carrying dressed meat so that such commodity might be carried
safely. Previous trials of the machinery, first .by the owners, and
later, on May 29, 1894, under the supervision of the representatives
of the makers, builders of the ship, and of the present shipowners,
!Rlooe8slully tested its efficiency and mechanical working, and it did
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in fact operate properly from Belfast to Hamburg, and from Hamburg
to New York, where, on or about July 14, 1894, a full cargo was for
the first time subjected to it; but on the second day out from New
York the efficiency of the machinery was impaired, because a small
piece of leather, from an unknown cause, was present in one of. the
valves, interrupting due action, and allowing the temperature to. rise
to such an extent that the meat deteriorated.
By, what rule of law is the case governed? A common carrier

warrants that he will deliver safely at their destination all goods
whose carriage he undertakes, loss or injury from inevitable accident,
or irresistible force, and lawfully exempted causes, excepted. But
this warranty has never been thought to cover injury to goods from
every cause, but rather to insure against any or all injuries, acts, and
conditions extrinsic to the goods themselves. Against any 01' all
injury resulting alone from the quality 01' constituent elements of
the goods, it does not insure. For every outward act or agency save
those excepted by law or contract, it is absolutely responsible; but
for deterioration of quality, arising from the nature of the thing,
it is not liable. If the damage proceeds "from an intrinsic principle
of decay naturally inherent in the commodity itself, whether active in
every situation, or only in the confinement and closeness of the
ship, the merchant must bear the loss as well as pay the freight,"
unless the masters and owners are in fault, or unless their con-
tract of shipment contains an insurance or warranty against such
an event. Olark v. Barnwell, 12 How. U. S. 272, 282, where the dam-
age done to cotton thread by dampness of the hold of the vessel, not
occasioned by bad stowage, or any negligence of the master or
mariners, was held to be an "accident of navigation," within the
exception of the bill of lading. Hence loss from evaporation or leak-
age of liquids (Nelson v. Woodruff, 1 Black, 156, 161; Warden v.
Greer, 6 Watts, 424; Ang. Carr. c. 6, 215), from intrinsic acidity and
fermentatiM (Nelson v. Woodruff, 1 Black, 156, 161; Farrar v.
Adams, Bull., N. P. 69) liquefaction of. solids and consequent expan-
sion, loosening the hoops of the containing vessel or barrel (Nelson v.
Woodruff, 1 Black, 156, 166), are not within the warranty of the
carrier.
In Car'v. Carr. by Sea, §§ 12, 13, the rule is stated as follows:
"A furtherexceptlon at common law, which was not expressly stated in the

earlier cases, but Is well established, Is that a carrier Is not responsible for
a loss or damage which has resulted from an inherent quality or defect of the
thing carried. For example, In the case of animals, he is not responsible
for the progress of disease In them, or for Injuries arising from their own
vice or tlmldlty,"-clting Nugent v. Smith, 1 C. P. Div. 423; Blower v. Rall-
road 00., L. R. 7 C. P. 655; Kendall v. Railway Co., L. R. 7 Exch.373; WiI-
llams v. Lloyd, W. Jones, 179.
See, also, Clarke v. Railroad Co., 14 N. Y. Bissell v. Railroad

Co., 25 Y.445; Cragin'v. Railroad Co., 51 N. Y. 61; MynaI'd Y.
Railroad, 71 N. Y.180; Evans v. Railroad Co., 111 Mass. 142;
Wheeler, Mod. Law, Oarr. 98, and the cases there cited.
The same author continues:
"So in. the case ofperiahable goods, such as fruit . and hides, he Joes not

answer tor nor for tlle,heating or weeviling of
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grain; nor for fermentation, acidity, or efi'ervescence In ftuids, when these
changes are the results of ordinary processes going on In the things them-
selves, without the aid of causes Introduced by the shipowner. .'. •
Where, however, a loss which may be traced to an inherent quality or defect
of the goods has arisen, not from the ordinary development of that quality
or defect, but from adventitious causes introduced by the carrier, the same
rule does not apply. So that, If the ordinary conseqnences have been aggra-
vated by the manner In which the goods have been stowed In the ship, the
shipowner is responsible, though it may not appear that there was any negli-
gence in so stowing them."

This statement seems quite correct, save the suggestion that the
carrier may be liable for adventitious causes, although no negligence
appear. 'l'he liability of a common carrier can arise from an abso-
lute obligation to carry safely at all events, or from default in not
exercising proper care and diligence respecting the thing carried.
l\fynard v. Railroad Co., 71 N. Y. 180. Hence, if the carrier, by his
negligence, introduces or permits the existence of adventitious caus-
es, whereby the action of the inherent quality is detrimentally pro-
moted, the carrier is liable. In other words, the duty of exercising
some diligence rests upon the carrier, and this care must have ref·
erence to the nature of the goods carried. Goods of known tenden-
cies to deteriorate should not be stowed or so exposed or so handled
as to give activity to the harmful propensity. But how far must the
carrier go in the direction of affirmative care? Goods prone to
become damp, and to be injured thereby, should be placed in a dry
hold; goods likely to be injured by absorbing foreign odors should be
dassed in stowage so as to escape deleterious contacts; goods of rec-
ognized peculiarity to injury from particular conditions should be re-
moved from associations tending to produce such injury; goods that
deteriorate from heat or cold should not be exposed unnecessarily
to such influences. It may very well be that whatever has a tendency
to be injured by heat or by cold should be assigned to a place, in the
distribution of the cargo, wb.ere its disposition would not be excited;
but this would not require the carrier to create an artificial climate
adapted to the preservation of goods, and to warrant that the heat
or cold thus furnished should be unvarying and efficient. Such an
obligation upon a common carrier never existed, and there is no
judicial suggestion of its propriety. Assume, then, that a carrier
undertakes to add the business of cold storage to his regular occupa-
tion. Here is a duty not ,imposed by law, a duty totally unknown
to the peculiar obligations of common carriers. The principle which
imposes the obligation of an insurer upon a common carrier has no re-
lation to it. Dressed meat has a tendency to decay. It is the
primary duty of the shipper to make such provisions as shall arrest
such tendency, or take the' risk of the tendency. It is the primary
duty of a common carrier, to the extent above stated, to introduce or
to permit the introduction of no agency which will excite or develop
such tendency. Aside from this he takes no risk. If the carrier
undertakes the duty of the shipper, and thereby relieves the latter, the
obligation must rest entirely upon contract, as the obligation of a
common carrier does not require him to do so. This contract is quite
collateral to the obligationaf a common carrier, and hence may jm-

1 .. ,
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such fTlllor qualitled Obligations. upon the bailee as We parties
toibdetermine. In tb,e present case, the business of refrigerating
meat is superadded by the carrier.' In. the carriage of. food supplies
of this kind from the vast grazing countries of the world for distribu-
tion in <ijfferent ports such a of refrigeration is necessary
from a commercial standpoint. Without it, the freight would, in-
deed, be carried in the usual undressed form, provided the cost of
transportation and dressing at the port of delivery, or other place,
rendered the commerce profitable. But the convenience or necessi-
ties of the shipPers, and the markets supplied by them, justify and
demand, transportation, of dressed meat, and to effect this result the
minds of the shipper and carrier must meet in contract respecting
the refrigeration. .Such contract for cold storage on ship is of the
same precise nature, and has the same latitude, as a contract for a
similar purpose on land. It may take the form of an absolute under-
taking, whereby the carrier-not as such, but as a bailee for hire--
insures the shipper that until delivery of the meat its tendency to
deteriorate should be arrested; or the bailee may warrant that he
carries a refrigerator of a certain description and efficiency, in work-
ing order, and that the meat sh3.J.I be placed and kept under its in-
fluence. Such was Sansinena v. Houston, 7 Asp. 150; Id. 311, In
one case there is a warranty of safe delivery; in the other a war-
ranty of the proper action of asu,itable refrigerating plant. In the
third case, the contract might bethat the carrier would lIse reason-
able diligence to provide amfkEiep in efficient operation proper facili-
ties for preserting the meat. See Townsend v. Rich (Minn.) 60 N. W.
545. .
At this pbint it may be considered whether the carrier could engage

in the business of cold storage aD.!1 yet place the ri sk of the due con-
struction and operation of thepJant entirely upon the shipper, in
which case the carrier would not tie 'liable (1) for any lack of care in
the construction or existence of: proper devices for preserving the
freight; (2) for any lack of care in the operation of such appliances.
Logically, it is not apparent why two persons, at liberty to make or
decline a contract, should not be free to stipulate just what should be
provided, and What, if any, care should be used in regard to the thing
provided. Negligence, in such It case, would arise from the breach
of a contractual duty; and, as the carrier would be under no obliga-
tion to contract, he could, with theconcurrenceof the other party,
appoint the duty which he was required. to fulfill. If he did not
assUme duties, there could be no breach of them, and hence no lia-
bility. It is impossible to conceive that a pel,'son not obligated to do
an act or to render a service may not contract with reference to it,
with such limitation upon his liability as he may state with the con-
Bent of the other party. Where a common carrier is bound by law to
carry, he may not absolve himseJf from all liability for due carriage,
for he thereby negatives his dlity to do what the law commands.
But when the law commands. :hothing, the carrier, by contracting
qualifiedly,denies nothing that the law requires of him. However,
the law will not readily ascribe to a shipper the folly of con-
tracting to send dressed meat by ship fitted with a refrigerator, and
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at the same time of stipulating to take all the risk of the due con-
struction and operation of the same. It has been considered that
when a person offers facilities for cold storage, and receives goods
for preservation, the law implies that such person warrants the pro-
vision of proper facilities, and the sufficient operation thereof. The
Maori King v. Hughes [1895] 2 Q. B. 550; Queensland Nat. Bank v.
Peninsular, etc., Co. [1898] 1 Q. B. 567, and cases there cited. Ware-
house Co. v. Maxfield, 8 Misc. Rep. 308, 28 N. Y. Supp. 732, may also
be consulted. However, in the absence of an express contract war·
ranting safe stowage, it is consonant with the usual obligations of
bailments of this nature that the law should imply that the bailee
will use such reasonable care in the preparation of the refrigerating
machinery and the operation thereof as a good business man, who
undertook to preserve the meat, would exercise under the circumstan·
ces. The bill of lading in the present case stipulates that the Ham-
burg-American Packet Company had received from the shippers, to
be transported by the steamship Prussia (in refrigerator), 600 quarters
dressed meat, to be delivered in the like good order and condition as
received at the port of Hamburg; and that the carrier should not
be liable for loss or damage occasioned by heat, decay, putrefaction,
rust, sweat, change of character, drainage, leakage, breakage, or any
loss or damage arising from the nature of the goods, or the insuf·
ficiency of the packages. Stamped upon the bill of lading was the
following:

"Dressed :Meat Clause.
"It is expressly agreed that the goods named herein are shipped and car-

ried at the sole risk of the shippers or owners thereof, and that the shipowners
shall in no case IJe responsible for any loss or damage thereof, or in any wise
relating thereto, whether such loss or damage arise from defects or insuffi-
ciency either before or after shipment, in the hull of said steamer, or In her
machinery, boilers, or refrigerating chambers machinery, or in any part of
the refrigerating apparatus, or in any material, or the supply or use thereof,
used In the process of refrigeration, and whether such loss or damage.
however arising, be caused by the negligence, default, error In judgment of
the pllot, master, officers, engineers, mariners, refrigerating engineers, or
other servants of the shipowners or persons for whom they are responsible,
or by negligence In stowage."
If the bill of lading were construed to contain a stipulation to

deliver the meat in good order, this clause of exemption would relieve
it, save so far as loss might arise from the bailee's negligence; for
it will be observed that the stipulation, so far as it attempts to re-
lieve the carrier from the results of negligence, concerns the negli-
gence of those to whom the carrier stands in a relation of respondeat
superior, and does not purport to relieve the carrier from injuries
arising from its awn negligence. Hence, if the injury resulted from
the carrier's own negligence, it is liable. The duty relates to the
fnrnishing of a proper refrigerating machine. This was a duty be-
longing to the principal, and was nat remitted, so far as appears, to
its servants. Befare it can be known whetbel,' the bailee was negli-
gent in discharging this duty, it must be ascertained what degree of
-care it was obliged to use to prevent defectso.f. the kind existing in
the present case. The advocate for the libelant likens the care to
that required ofa common carrier. of passenger$. Such a contentiQD
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cannot be sustained. The higbest'degree of diligence and skill
exacted of a common carrier of passengers because highly dangerous
agencies' are employed for the purposes of transportation, and the
slightest misuse of the same may be destructive of' human lives.
There is no 'similitude between such a bailment and"one to carry
dressed meat in a refrigerator, when, in the absence ot a warranty,
only such reasonable care would be required as a good business man
would observe under the circumstances. Men of high repute fol'
Bkill and diligence were employed to construct the plant, and experts
were provided to test it. The system itself was approved and satis-
factory. The coils were, before the parts were marshaled, tested
by currents of air and water passed through them. The combined
machine was tested before the ship sailed from Belfast. It was
operated Belfast and Hamburg, and between Hamburg and
:New York, and there was no failure, and so for two days out from
New York it worked unexceptionally. Meanwhile the little piece of
leather had reached the valve, whose action it interrupted. An ex-
pert sent out by the manufacturer was present, but his skill was un-
availing to discover the difficulty, and it was only after a prolonged
examination after the ship came to port that the true cause of the
interrupted function was revealed. In all this there was no lack of
reasonable diligence. But how did the leather find its way in the
coils of the tube? Was there any negligence in that regard? There
is no evidence on this subject. It is conjectured that the leather
might have come into the tubing while it. was in the shop, or might
have been disconnected from a leather washer by the action of the
machine. This leaves nothing but the unexplained presence of the
bit of leather from which to infer negligence. Does the condition
itself indicate negligence? This would involve an application of the
doctrine of res ipsa loquitur. But such doctrine has no application
to the present case, and it is never correctly applied save "(1) where
the relation of carrier and passenger exists, and the accident arises
from some abnormal condition in the department of actual transpor-
tation. (2) Where the injury arises from some condition or event
that is in its very nature so obviously destructive of the safety of
person or property, and is so tortious in its quality, as, in the first
instance, at least to permit no inference save that of negligence on
the part of the person in the control of the injurious agency. This
second class principally concerns injuries to people in the street
from flying or falling missiles, obstructions, excavations, and the like,
but may also include casualties in any relation where the elements
stated in the definition are present." Thomas, Neg.p. 574. More-
over, it must be' considered tha:t great care and repeated experiments
were had to discover whether there was any cause likely to impair the
mechanical action. It is therefore concluded thatdhe claimants
'Yere not negligent, and, as it has already been found that they law-
fully stipulated: against any contract of warranty, their liability is
not established. .
In reaching this conclusion, the argument of the learned advocate

for the libelant has 'been studiously considered. As hall been stated,
the claimant, in providing a refrigerator, was not acting as a common
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carrier. This stipulation for exemption in this regard did not con-
cern its duty as a common carrier, but was a mere collateral under·
taking, respecting which its liability would be measured by the terms
of the contract made. The stipulation in some of its parts is in-
operative, but such illegal limitation does not impair the valid pro-
visions. It is not a rule, in the interpretation of contracts, that all
is void because a part is prohibited; rather the valid should be sepa-
rated from the invalid portions, and saved, if no injustice be thereby
done to the contracting parties.
It is urged that The Maori King, supra, presents the law of this

case. It is quite clear that The Maori King was decided upon the
finding that the bill of lading contained an express warranty-and,
that in any case, the law would imply one-that refrigerating ma-
chinery was fit to preserve the goods, and that the accompanying
stipulation, sufficient to relieve the carrier after the voyage began,
did not modify the warranty that the refrigerating machinery was,
at the time of shipment, fit to carry the frozen meat in good condition.
The stipulation in the case at bar distinctly provides for just such
exemption, but does not relieve the claimants from the result of their
own negligence, which, however, is not found to exist.
It may be proper to add that, in the opinion of the court, the

Harter act has no necessarv connection with this case. save so far
as the third section thereot'affirms the ever undoubted law that the
carrier is not liable for losses from "the inherent defect.
quality, ()r vice of the thing earried." The Harter act was intended
to effect in some inscrntable wa v the liabilitv of common carriers
as such; to declare what common earriers. as such, could do, and
what they could not do, and what their diligence in certain cases
should avail them. It was not intended to control common carriers
respecting dllties entirely beyond their obligatioIli'; as common car-
riers, whicb they might assnme b.y contract. The libel must be dis-
missed, with costs.

THE GEORG DUMOIS.

(DIstrict Court, E. D. New York. June 23, 1898.)

CARRIAGE BY SEA-BANANA CARGO-UNSEAWORTHINESS.
A vessel, chartered, in part, for the transportation of bananas, llnd em-

ployed substantially for that purpose between New York and Port
Limon, left the former port on her eleventh trip In such condition that
her boilers failed, and she was compelled to put into an Intermediate port
for repair. This delayed her arrival at Port Limon, and bananas, cut
according to a practice theretofore observed in the use of this vessel,
In anticipation of her due arrival, were thereby too much ripened for safe
shipment and delivery .in New York, and were greatly damaged upon ar-
rival at such port. Tbe failure of the boilers resulted from the negligence
of the owners, and the deterioration of the bananas was the natural conse-
quence of such negligence.

Ward, Hayden & Satterlee, for claimants.
Black & Kneeland, for libelants.


