
462 88 FEDERAL REPORTER.

witness, having been told by the court, over objection, that, "if he
thought his recollection would be refreshed by referring to the notes,
he might use them for such purpose," said:
"I would say, this is a matter of over six years ago, and I would not be able

to give the language of Mr. Overstreet. But by looking at these memoranda
I could tell almost verbatim what Mr. Overstreet stated. and I wonld prefer
to state what took place at that time from my memoranda, instead of trusting
to my memory. I can't tell whether I could recollect back to January 24, 1891,
and state what took place, or what I recollect from the notes taken at that
time. So I would prefer to refresh my memory by reading the memoranda
as It took place exactly, because I do not wish to make any statement not in
exact accordance with the facts."

Thereupon, with the permission of the court, the witness pro-
ceeded to read his memorandum to the jury.
While there is conflict of authority on the subject, such testimony

having been held admissible in some instances (Halsey v. Sinese-
baugh, 15 N. Y. 485, cited in Maxwell's Ex'rs v. Wilkinson, 113 U.
S. 656, 5 Sup. Ct. 691; Clark v. Vorce, 15 Wend. 193; Insurance Cos.
v. Weides, 14 Wall. 375; 1 Greenl. Ev. § 437, and notes), it seems to
be clear that in Illinois such evidence is not admissible: Elston v.
Kennicott, 46 Ill. 187; Railroad Co. v. Adler, 56 Ill. 344. At page
348 in the last-named case it is said:
"It has been held by this court tliat a witness may use a memorandum to

refresh his memory. Dunlap v. Berry, 4 Scam. 327. But, while the witness
may use the memorandum to ,refresh his memory, he, must be able to state
that he remembers the facts. If he has no recollection of the circumstances.
and can only say that they are true because he finds them on his memorandum,
it would not be proper to permit the witness to either read or speak from the
memorandum."

The federal courts follow the rule of the state in which the trial
is had. Ex parte Fisk, 113 U. S. 713, 72(1, 5 Sup. Ct. 724; City of
Chicago v. Baker, 30 C. C. A. 364, 86 Fed. 753. The judgment below
is therefore reversed, with direction to grant a new trial.

ROGERS v. WurSVILLE & N. R. CO.

(Circuit Court,W. D. Tennessee. May 28, 1898.)

No. 130.

lIASTER AND SERVANT-DEFECTIVE CAR-EvIDENCE-DIRECTING VERDICT.
The mere fact that a brakeman was' killed by falling at night from

a freight train, composed of 12 or 14 cars, and being rim over, is not suffi·
clent to warrant an Inference that he slipped from the roof of a certain
car, which was defective In having- no footboard; and, In the absence of
all other eVidence. the court,will direct a, verdict for defendant.

Action by Susan Rogers, against the Louisville &
Nashville Railroad Company, for the deaUl of her son. The court
directs verdict for defendant.
Thomason & Thomason, for plaintut
Sweeney & Farabaugh, for defendant.
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HAMMOND, J. (charging jury). Because the plaintiff has. failed
to show, by a preponderance of the proof in this case, that her son
lost his life by the negligence alleged in the declaration, I am con:
strained to direct that your verdict should be for the defendant, and
it will be entered accordingly.
Technically, this is all I need say to you, and we might end the case

with that direction; but it is my great desire, and constantly my
habit, whenever I take that course with a case, to justify, as far as I
am able to do so, the action of the court, by giving to the gentlemen
of the jury the reasons that actuate me in giving that direction, so
that it may find approval in your own intelligence, if it can find ap-
proval at all.
The great trouble about all these cases is the human sympathy

that demands and overwhelmingly suggests to everybody that where
a man loses his life through such a calamity as came upon this plain-
tiff's son, and he was in the service of a railroad company, we should
like to see her compensated for the loss in some way, by having a sum
of money that will help take care of her, in the absence of the son
upon whom she depended. But it would be utterly impossible to in-
troduce into our law the practice that would make a railroad company
an accident or a life insurance company, to pay all of its employes
who are hurt and injured in its service a sum of money to compensate
those who are dependent upon them. There is no such law as that,
and it is the greatest injustice to the railroad companies to proceed
upon the theory of compelling them to pay money to everybody who is
injured in their service. They do not get any pay, like accident in-
surance companies. You had a trial of an instance of that before
you,-that, where there is a life insurance policy or an accident in-
surance policy, the company gets its regular premiums, which are ad·
justed according to the circumstances of the case, and according to
the risk, which premiums are supposed to compensate that company
for its promise to pay damages when an accident occurs or when his
life terminates. The railroad companies do not receive any such pre-
miums as that. They pay high wages, and good wages, for the serv-
ices that men do for them, and they pay them, and must pay them,
upon the theory that the man's wages compensates him for the risk
that he takes; and every man who enters into the service of a rail-
road company agrees, when he goes into H,-as a matter of bargain
and as a matter of contract, he agrees with the railroad company,-
that he will take the ordinary risks that belong to the service into
which he enters. There is not in the history of human affairs any
more dangerous employment, scarcely, than that of a railroad brake-
man. Perhaps there are some more hazardous employments, in the
handling of dynamite, gun cotton, powder, and explosives of that kind,
but, outside of that class of business, men do not engage in any busi-
ness so hazardous, and with so many risks attendant to it, as that
of a railroad brakeman, and all that risk he takes when he goes into
the service of the company;and,statistics show that a very, very large
per cent. the men who go into it are sooner or later in some. way
injured or lose their lives.
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: Now, the railroad oompany, on its part, enters Into a bargain that
it·will furnish to the men who ·wor,J&jfol'·it reasonably safe appliances,
that are known to the buSiness, ·for the purpose of their protection
against the dangers that are involved in the service; and the law
rigidly requires that every railroad company shall perform that obli-
gation of its contract, and that it shall have its appliances for doing
the work in a reasonably safe and proper condition; if the safety de-
pends upon the structures and appliances, that the railroad shall
have that which is reasonably safe., 'They are not required to have
the best. You can sit down and calculate that, by the high art of
mechanics, one structure would be safer than another. Weare a
great deal safer if we take an ocean greyhound to go across the At·
lantic ocean than we would be were we to take a common, everyday
tramp ship, but ifwe take the tramp ship we take the risks that attend
the tramp The company that runs the tramp steamer is not·
bound to fur.nish us all the safety that we find upon the.ocean grey-
hound. And so it is with these railroads. They are not bound to
furnish the best appliances that are known to the art of railroading
to their employes. They have the right to furnish such as they are
able to pay for, such as their business demands, and such as are in
common use among railr(')ad corporations in doing the transportation
of the country, and that appliance which is ordinarily in use by them
and considered safe is that which they have the right to supply; and,
when a man goes into their service, he knows what kind of railroad
company it is, what kind of appliances they have, and he knows what
their ordinary method of doing business is, and he takes the risks
that are incident to that service.
Now, we know, and it is in this record, that in making up these

freight trains, for passing over the railroad, in what we call the
"freight transportation department," the company may use cars that
are furnished with air brakes, and when they use those cars, and have
a train made up of cars that are using the ordinary air brake, the
brakemen probably do not have to walk over the cars, and that danger
is eliminated from that kind ofa train, and it is a great deal safer
than one where the brakeman has to walk about and over the train,
and turn the crank or the wheel that sets the brakes on the freight
cars. But we also know, as a matter of history,-the history of our
country,-that the railroad companies do not all of them have their
cars furnished with air brakes. They may not all be able to pay for
them; at Jeast, they all have not got them. We have a law, of
course, that requires them now to use that kind of brake, and the
interstate commerce commission bas given them two years longer in
which to equip their service with that kind of less dangerous and
more useful brake,and also to put in a less dangerous coupling; but
until that law takes effect, and the dangers incident to the service
are lessened by obedience to the law of having the air brakes, and
having the patent couplers, the brakemen, when they are in the serv-
ice, take the risk of such appliances as they have.
And we knowthat, in the common everyday transportation of rail-

roads and interchange of traffic with each other, they congregate to-
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gethe,-:, in a train, cars that are not uniform in their construction,
and they are not uniform in the appliances that they have for the
protection and safety of the brakemen. Whatever danger there is in
this want of uniformity the brakeman takes. He knows, when he
goes into the service of the Louisville & Nashville Railroad Company,
or any other railroad company in this country. no matter where it is
located, that it is utterly impossible to provide a perfectly uniform
train, with reference to its appliances and to the heights of the cars,
andth'ose things that would go to minimize and lessen the dangers,
and therefore, when he goes into the service, he takes the risks of any
inequalities that there may be about the train.
But, taking all that into consideration, there is nothing better set-

tled in our law-because it is settled by a decision of the supreme
court of the United States-than that, whenever a railroad company
receives from another company a railroad car to be transported on its
own line, it owes a duty to its railroad hands that they shall see that
that car is reasonably safe for the service into which they are to
put it. They are bound to inspect it, not only for the purpose of
seeing to it that the wheels are all right and whether the brakes are
all right, but they are bound to inspect it all over and everywhere.
and see whether it is properly constructed, and properly adapted to
the uses to which they are about to put it, and if they do not make
that kind of an inspection they are guilty of negligence. If they
do make that kind of an inspection, and they accept and put into the
service a deficient and defective car, which is not reasonably safe, the,Y
are negligent; and I would submit it to you, as a question for your
determination in this case, whether or not it was not an act of neg-
ligence on the part of the Louisville & Nashville Railroad Compau}'
to put in its train on this occasion a car which had a roof that was
ovaloI' cylindrical in its construction, and from 14 to 30 inches higher
than the ordinary cars that they used in their freight trains, and
without that car with the oval roof having on it the ordinary footrun
for the safety of the brakeman, which we find on the ordinary freight
cars. They might have put a temporary footrun UTlon it, or they
might have rejected it and declined it entirely; but I have not any
doubt, if you found, from the facts in this case, that this car war-:
that kind of a car, and it had no footrun upon it, and they took it
in that way, it would be an act of negligence, and I would so sav to
you, if I had any oecasion to submit that question to you.
But the difficulty which the plaintiff has in this case is this: That

the law requires every plaintiff to show, as I told you before,-not
beyond a reasonable douht, but by a preponderance of the testimony,
-that the injury occurred through the particular negligence which
is alleged against the railroad company. It is not sufficient to show
that the railroad company was negligent, and the plaintiff has not
entitled herself to a verdict when she shows that this railroad com-
pany was negligent in taking this car into its freight train without
8 footboard for the brakeman to walk over. She must go further
than that, and show that it was by that specifio act of negligence that
the man was killed.

88F.-30
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this record tha,t was so? Iqs not
certainly it would, to demand that

when tpese trains are worked in the night,llnd, wb-en the accident oc-
curs, a!l this did, about daylight in themorni:qg, the plaintiff should
be requiredJo bring forward here some eyewitness that saw him fall
off the top of that car that did not have footboard on it. No
such unreasonable demand as that could. be made upon the plaintiff.
But it is her duty to show, by whatever proof.is at she has
not got eyewitnesses, there must becircu:r;nstances'or conditions :that
exist in the case from which you can see that it is a fair and
able inference upon a prep<wderance of the testimony,-that her son's
life was lost by reason of that particular defect that was in the train.
If that kind of condition and that kind of circumstance are not

found in the physical facts and in the proof, it is the plaintiff's mis-
fortune. The law presumes everything in (avor of the defendant un-
til the plaintiff has provedthe case by thepreponderance of the tes-
timony. You cannot charge negligence against a defendant upon
mere inferences that are unfounded from the facts and circumstances
of the case. Negligence be proved in every case by either the
positive festimony of witnesses who saw and can testify as to the facts
in dispute, or by facts and circumstances-what we ordinarily call
"circumstantial evidence"-that are reasonably conclusive of that
fact.
This young man fell off the train not far from Bells, beyond all

question, and was killed, but the proof here is that there were 12 or
14 cars in the train. We know, as well as we can know anything.
that it is an easy thing for a man to have fallen off of anyone of
those 14 cars. He might have fallen between anyone of the 14
cars that were on the train. He certainly might have fallen between
anyone of them that were in and about the middle part of the train,
where it was his business to work. This car was in the rear part of
the train,-the second car in front of the caboose,-and it is true
that he had to pass over this unprotected roof in order to get to his
place of working; but it does not follow, because he had to pass
over it, that his foot slipped for want of a footboard on that car.
It might have slipped after he had walked entirely across the train.
It might have slipped as he went from one of those cars to the other.
He might have gone entirely across that train, to a place on the othe·r
end, and been turning a brake in some other place, and have fallen
off. It is not at all a reasonable inference to say, from the simple
fact that there was a defective car in this train, that this man lost
his life because of that defect, without any other fact to point to it
as the place where he did slip off.'
I :have been very carefully listening to Col. Thomason's argument,

and have been looking and searching through all the facts of this
case to see if there was a single circumstance to lead to the fact
thl1t this man slipped oi! of this particular car anymore than any
other car, or that he might have fallen between this car any more
than he might have faUl;n between any other car,-butit wasappar-
ent that he fell in between some car, as the wheel» crushed him, but
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it is impossible to identify the particular car that did run over him,
because his coat sleeves protected or kept the wheels from being
spattered up with the blood,-but I have been unable to find a
single fact or a single circumstance that would point, reasonably
or unreasonably, to an inference that this man fell off of this defective
car, or fell between this defective car and the one next to it (for
that was the way he was hurt unquestionably), any more than that
he fell between any other two cars in that train; and, in the absence
of such a fact or of such a circumstance, it is 11 pure assumption to
say that he was hurt by falling in between the defective car and the
one next to it. The fact that it was defective does not prove tbat
fact. It might have been that he lost his footing in some other
way, and there are so many other ways in which be might have done
it that it is not reasonable to say that he lost it by that particular
car simply because that partiCUlar car happened to be on this train;
and for that reason I do not submit this question of the negligence
of the company to your judgment, and do not submit the question
of his falling off the train to you, because the plaintiff bas wholly
failed, in my judgment, to sbow by a preponderance of the
that her son's life was lost by reason of the defect which had been
proved against tbis railroad company on this train, if you should
come to the conclusion that it was such a defect as that.
The only matter that has troubled my judgment abOlit it has been

whether or not I should leave it to the jury to say. from the existence
of the defect itself, that it was the cause of the accident; but I have
come to the conclusion that, in the absence of any other fact or any
other circumstance to show that it was lost by the defective car, it
is my duty, instead of submitting it to you, to say to you there is
no proof in this record that the plaintiff lost his life by the alleged
negligence in the declaration, and for that reason I have directed
your verdict, and let it be so recorded.

TURNER v. HAMILTON.
(Circuit Court, W. D. Mlssourl,W. D. June 27, 1898.)

USURY-ACTION ON JUDGMENT-RES JUDICATA.
In Kentucky, one who neglects to plead usury to an action for the debt,

and suffers judgmeut to go against him, cannot, In an action on such judg-
ment, Interpose as a defense the amount of usurious interest paid prior to
the jUdgment, though, under the state statutes as construed by the state
courts, he would have a right, after paying the jUdgment, to sue, within one
year, to recover the amount of usury embodied in It.

Stone & Suddath, R. G. Kern, Chas. W. Sloan, and F. M. Black,
for plaintiff.
Karnes, Holmes & Krauthoff, for defendant.

PHILIPS, District Judge. On the 3d day of September, 1891,
the New Farmers' Bank, a Kentucky banking corporation, recovered
judgment against George Hamilton, A. W. Hamilton, and the above-
Damed defendant, W. W. Hamilton, in the circuit court for Bath


