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here in question. The result is that the plea that the issue was ex-

cessive, and in violation of the constitution, is, in any event, untena-
ble.

It is finally urged that the bonds were void upon their face, because
they did not mature for more than 30 years after they were executed,
and for that reason were not authorized by section 18 of the act of
April 23, 1891.  The fact is, however, that the bonds did not begin to
bear interest until June 1, 1894, and they were payable on that day
30 years thereafter. This was a substantial compliance with the
law, as has several times been held, and the bonds were not void, nor
the validity thereof in any wise affected, for the reason last assigned.
Township of Rock Creek v. Strong, 96 U. 8. 271, 277; Dows v. Town
of Elmwood, 34 Fed. 114, 117.

The result is that the record before us discloses no error, and the
judgment of the eircuit court is therefore affirmed.

ALABAMA G. 8. RY. CO. v. COGGINS.
(Circuit Court of Appeals, Sixth Circuit, July 5, 1898.)
No. 520,

1. CARRIERS OF PASSENGERS—NEGLIGENCE—~PERSONAL INJURIES AT STATION.

Where a railroad passenger, without objection by the company or its
agents, alights at an intermediate station, where passengers are received
and discharged, for any reasonable and usual purpose, like that of re-
freshment, the sending or receipt of telegrams, or of exercise by walking
up and down the platform, or of the like, he does not cease to be a pas-
senger, and is justified in the belief that the company Is exercising due care
for his safety.

2 BAME—QUESTION FOR JURY.

Plaintiff, an employé of a telegraph company, whose line extended along
the railroad, was traveling in the caboose of a freight train to a point
where repairs were to be made. Near an intermediate station the train
stopped at the usual place for the alighting of passengers, which was some
1,500 feet from the station proper. Plaintiff alighted, and, according to
the testimony in his behalf, started to walk to the station, to see if there
was any telegram for him from his employer, going by the only practicable
way, which lay between the train track and a side track. The evidence
for defendant was that plaintiff had no business at the station, and was
merely loitering between the tracks, He was struck while on a cut-off
track by a car which the trainmen were switching to the side track. Held,
that the question whether, at the time, he was entitled to the degree of
care due a passenger, or merely to that due a stranger on the tracks, waa
properly left to the jury, under proper instructions.

8. NEGLIGENCE—EFFECT OF GEORGIA STATUTES.

Code Ga. §§ 2072, 3034, change the common law In respect to liability for
negligence only in the particular that when there is negligence by both
parties, which is concurrent and contributes to the Injury, plaintiff is not
barred entirely, but may recover damages reduced below full compensation
by an amount proportioned to the amount of the fault attributable to him,

4 CARRIERS OF PASSENGERS—NEGLIGENCE AT RAILWAY.StaTION.

‘When a passenger i8 proceeding In the usual way from a train to the
station, he has a right to assume that the company will not expose him to
danger without full warning; and, though this does not relieve him from
exercising ordinary care in a yard where trains are moving about, it is a
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questlon for the jury whether he 18 not justified in assuming that a
train on the main track would not suddenly be switched across the only
. practicable path open to him, without some special warning.

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee.

Wm. L. Frierson, for plaintiff in error.
Champe 8. Andrews, for defendant in error.

Before TAFT and LURTON, Circuit JuCges, and SEVERENS, Dis-
trict Judge.

TAFT, Circuit Judge. This is a writ of error to reverse the judg-
ment for the plaintiff below in an action for damages for a personal
injury inflicted in Georgia. The plaintiff, Coggins, was a lineman
or telegraph repairer in the employ of the Western Union Telegraph
Company. His wages were $50 a month, and his expenses. He ‘was
furnished by his employer with an annual pass over the defendant’s
road. Upon what consideration this annual pass was issued by the
railrcad company to the telegraph company did not appear in the
evidence. The contract was called for by plaintiff’s counsel, and
was not produced. The court charged the jury that the rights of
Coggins were the same as if he had paid his fare, and this, though ex-
cepted to, is npt assigned for error. The evidence for the plaintiff
tended to show the following state of facts: Coggins was directed
by his superior to take passage on this train, which was a freight
train carrying passengers, for Crudup, where the telegraph line
needed repair, At Rising Fawn, Ga., an intermediate station, the
train stopped to do some switching. The caboose in which Coggins
was riding stopped about 1,500 feet from the station. This was the
nsual place for passengers by freight trains to alight. The only prac-
ticable way of reaching the station from this point was to walk be-
tween the main track and the bouse or scale track, which lay parallel
to the main track on the right. Coggins had inquired of the brake-
man how long the train would remain at Rising Fawn, and, on being
told that its stay would be half an hour in length, alighted from the
caboose, and walked between the tracks towards the station, to in-
quire whether there were any telegraph messages to him from his
superior. It was customary for his superior, when he was out on the
line, to telegraph orders to points where his train was likely to stop.
As Coggins walked towards the station, he saw part of the train upon
which he had come backing towards him on. the main track. As it
approached, he concluded it would be safer to cross over near to the
house or scale track, Iying parallel. A cut-off or switch track cross-
ing diagonally from the main track to the house track lay just in front
of him, and at his side. He crossed this, towards the scale track.
His left side was now towards the approaching train. As he stepped
over the second rail of the cut-off track, he heard a brakeman on the
ground back of him calling in a loud voice to another brakeman on
the approaching train. To see the cause of the calling, he turned
half round towards the right, just as he reached the end of the ties of
the cut-off track, As he did so, the cars, which, instead of continuning



ALABAMA G. S. RY. CO. V. COGGINS. 457

on the main track, as he expected, had been switched on to the cut-
off track, struck his right shoulder, whirled him about, and threw
him on his back, with his left arm under the wheels. He was more
or less familiar with the yard at Rising Fawn, and the brakeman en-
gaged in switching the train had told him that they were about to
switch a number of cars on to the furnace tracks, which lay to the
east of the main track, and on the side opposite to the house or scale
track. Hence he did not anticipate that the train, as it approached,
would be switched over on the house track cut-off. Both the brake-
men engaged in switching the train were where they could have seen
Coggins had they looked; and one did see him, but was made so
speechless at the sight of his danger as not to give him warning, and
the other one, who was on the rear end of the backing train, did call,
but not until it was too late for Coggins to escape. This is the case
for the plaintiff. ‘

The defendant introduced evidence to show that the accident oc-
curred 15 or 20 minutes after the train stopped at Rising Fawn; that
Cogging was loitering along between the tracks, talking with ac-
quaintances whom he met there; that he had no ground to anticipate
the receipt of telegraphic orders at that point; and that he was stand-
ing on or near the track, looking up at the telegraph wires, when
struck. Counsel for the railroad company excepted to that part of
the charge of the court in which, after explaining the high degree of
care a railroad company owes to its passengers, the court submitted
to the jury as an issue of fact whether Coggins was to be regarded as
a passenger when he was injured.  Upon this point the court said:

“Now, then, when the company undertook to carry him: on this freight car
so long and while he was a passenger, the.company owed to him the highes:
degree of care for his protection, for his safety, as it did to any other pas-
senger; provided, of course, that a passenger who takes or undertakes to
ride on a freight car understands there is a ditference between that and a pas-
senger car, that it is managed differently, that the appliances are different.
that its conveniences are different; and, of course, it is only the exercise of’
that high degree of care, such as it might practically exercise with a freight
train as distinguished from a passenger train. The increased danger of
riding on a freight train as compared with a passenger train the passenger
undertook himself, and the company was required to exercise care of the
highest character in the management of a freight train, but not of the same
degree it would be bound to do in a passenger train.

“Now, when they reached Rising Fawn, that not being the plaintiff’s place
of destination, if he alighted from the car intending to go direct to the depot
for a particular business purpose, and with the intention of returning when
that purpose was accomplished, he would, while going to and from the depot,
exercising the proper diligence due from a passenger, remain a passenger,
and would be entitled to the degree of care belonging to a passenger. Now,
that rule applies until he had time to get off the car, going along exercising
reasonable prudence to do so, attend to his business (if he had any), and return,
and no longer. The liability of the company to him as a passenger lasted only
80 long as to glve him a reasonable time in which to get to the depot and re-
turn, after transacting his business, and did not extend to him after the lapse
of that time. After that they owed him no duty, except that which they
owed to any stranger,—not to wantonly or unnecessarily injure him.

“Now, then, coming back after the train stopped: ‘'If they stopped that
train at the place where it was usual for passengers to get out and alight
from a train whose point of destination was there, where it was usual for
passengers to get out and go to the depot on proper business, and this man
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Cogglins gat:out.and went along on his business, as an ordinarily prudent man
would do, .and was on his way to the:depot, the company owed him that
degree of care that it owes to its passengers not to hurt him, and so operate
its trains as that during the time necessary for him to get out and back,
that they would not strike him on his wiy, provided he was moving along the
nsual way of going to the depot; and if the company failed to exercise that
degree of care, and he was struck and injured, it would be liable for the acci-
dent. Now, on the contrary, if, after they had got in the yard, he got out of.
the train, without having any business that required him to go to the depot,
that not being his’ point of destination, or without having any particular
business to go'to the depot, and instead of ‘going by the direct and usual route
and within a reasonable time, such as any other man (a prudent man) would
have required to go to the depot; and if, instead of that, he, out of mere
cariosity, got out to look through the yard and talk with the employés in the
yard,—if he stoppeéd in the yard, and began to talk and loiter about the yards
there in eonversation, or if he began to look at the overhead wires, as one of
the witnesses indicates probably he did (at least, there is a silent proof that
tends to show that),—why, then, in each of these contingencies, he would
cease to be a passenger, but would be there on the switch yard at his peril;
and the only duty the defendant company would owe to him in such a situ-
ation as that would be the duty not to wantonly or unnecessarily injure him,
and they would owe him no greater duty than they would owe to a stranger
in the yard without any business.”

The foregoing states the law correctly, and leaves to the jury the
issue in such a way as to enable them, without difficulty, justly to
determine whether Coggins was entitled to the high degree of care
from the railroad company due a passenger when he was struck.
The Georgia Code (section 2067) provides that:

“A carrier of passengers is bound to extraordinary diligence on behalf of

himself and agents to protect the lives and persons of his passengers, but he
is not liable for injuries to the person after having used such diligence.”

As the accident happened in Georgia, this section furnishes the
law of the present case. Railroad Co. v. Ihlenberg, 43 U. 8. App.
726, 21 C. C. A. 546, and 75 Fed. 873. But the section is only de-
claratory of the common law, and the question when one who has
been a passenger ceases to be such must still be determined by the
common law. It is well seftled that the obligation of a common
carrier of passengers continues so long as they conform to the reason:
able regulations of the carrier; not only while they are on the cars
or other vehicle of transportation, but also while they are on the car-
rier’s premises for the purpose of the journey in going to or coming
from the means of conveyance. Gaynor v. Railway Co., 100 Mass.
208; Terry v. Jewett, 78 N. Y. 338; Brassell v. Railroad Co., 84 N. Y.
241; Klein v. Jewett, 26 N. J. Eq. 474, affirmed in 27 N. J. Eq. 550;
and Baltimore & O. R. Co. v. State, 60 Md. 449, 463. The authori-
ties are not quite so uniform upon the question whether the obliga-
tion of the carrier extends to the same degree of care over the safety
of its passengers when they alight at intermediate stations, and go
to the station house while the train is waiting, But we think the
weight of authority, reason, and custom all require us to hold that
where a passenger, Wlthout objection by the company or its agents,
alights at an intermediate station, which is a station, for the dlscharge
and reception .of passengers, for any reasonable and usual purpose,
like that of refreshment, of the sending or receipt:of-telegrams, or of
exetcise by walking up and down the ‘plitform, or“the hke he does
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not cease to be a passenger, and is justified in the belief that the
company is exercising due care for his safety. 'The question is fully
considered in a most satisfactory opinion in Dodge v. Steamship Co.,
148 Mass. 207, 19 N. E. 373; in which the conclusion just stated is an-
nounced, and is fortified by many authorities. Other cases in which
the same view is taken are McKimble v. Railroad Co., 141 Mass. 463,
470, 5 N. E. 804; Parsons v. Railroad Co., 113 N. Y. 362, 363, 21 N. E.
145; Packet Co. v. True, 88 Il1l. 612; Dice v. Locks Co., 8 Or. 60;
Railroad Co. v. Riley, 39 Ind. 568; Railroad Co. v. Shean, 18 Colo.
368, 33 Pac. 108; Clussman v. Railroad Co., 9 Hun, 618, approved
73 N. Y. 606; and Hrebrik v. Carr, 29 Fed. 298, 300. There is noth-
ing in the case of Railroad Co. v. Thompson, 76 Ga. 776, which in
any way. conflicts with these cases. There are two cases in which
the contrary view is announced, though the facts of each case were
such that it would seem to have been unnecessary to the decision.
State v. Grand Trunk R. Co., 58 Me. 176; De Kay v. Railway Co., 41
Minn. 178, 43 N. W, 182.

In the case at bar it was well established that the point at which
the caboose of the freight train stopped was more than 1,500 feet
from the station; that this was the usual point for the alighting of
passengers from that train; and that the only practicable way to
reach the station house from there was to walk between the train
track and the house track, as the plaintiff did. It was in evidence
that he had reason to expect to find a telegram for him at the station,
and that he went directly there to get it. If this was true, he was
a passenger, and had a right to rely on the company’s exercising a
high degree of care not to run him down. His evidence was contra-
dicted, and the testimony of the railroad company tended to show that
he loitered between the tracks, and had no business at the station.
That made an issue for the jury, which the court left to them under
proper instructions. ‘

Another exception by defendant was based on the refusal of the
court to give a charge in the words following:

“If the plaintiff was himself at fault in having exposed bimself to the
danger of being hit by a moving car, he cannot recover at all, unless he has

shown by a preponderance of the evidence that the servants of the defendant
were guilty of such negligence as would amount to wantonness.”

The legislature of Georgia has enacted laws defining the cases in
which liability for negligence arises. They are as follows:

Code, § 2072: “If the plaintiff by ordinary care could have avoided the con-
sequences to himself, caused by the defendant’s negligence, he is not entitled
to recover. But in other cases the defendant is not relieved, although the
plaintiff may in some way have contributed to the injury sustained.”

Section 2067: “A carrier of passengers is bound to extraordinary dfligence
on bebalf of himself and agents to protect the lives and persons of his pas-
sengers, but he is not liable for injuries to the person after having used such
diligence.”

Section 3033: “A railroad company shall be liable for any damage done to
persons, stock, or other property, by running of the locomotives or cars, or
other machinery of such company, or for damage done by any person in the
employment and service of such company, unless the company shall make it
appear that thelr agents have exercised all ordinary and reasonable care and
diligence, the presumption in all cases being against the company.”
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Section 3034: "“No person shall recover damages from a railroad company
for injury to himself or his property, where the same is done by his consent,
or is caused by his ‘own negligence. If the complainant and agents of the
company are both at fault, the former may recover, but the damages shall
{Je l(llliminished by the jury in proportion to the amount of default attributable
0 him.”

Bections 2972 and 3034, when read together, introduce a varia-
tion from the common law in one respect only. They declare, first,
that a plaintiff shall not recover when the accident is caused by his
own negligence. They further deciare that, even if the defendant
was negligent in such a way as to cause the injury, the plaintiff shall
not recover if, with the defendant’s negligence as an existing condi-
tion of the situation, he could have avoided its consequences by ordi-
nary care. 8o far these rules are the same as those established at
the common law. Coasting Co. v. Tolson, 139 U. 8. 556, 11 Sup. Ct.
653. TFinally, however, they provide that, when the negligence of
both parties is concurrent and contributes to the injury, then the
plaintiff shall not, as at common law, be barred entirely, but may
recover damages reduced below full compensation for the injury by
an amount proportioned to the amount of the default attributable to
him. The decisions of the Georgia court in construing these sections
have not always been as clear and as intelligible as might be desired;
but the foregoing coincides with the construction which has been put
upon them by that court in the latest and earliest cases, which have
been called to our attention. Railroad Co. v. Luckie, 87 Ga. 6, 13
S. E. 105; Railroad Co. v. Johnson, 38 Ga. 409, 433. In the case at
bar, if the plaintiff was negligent, it was in stepping upon the cut-off
track in the face of an approaching train, on the assumption that
the train was about to pass him on the main track. If the defend-
ant was pegligent, it was in failing to warn the plaintiff, a passen-
ger, that the train was to be switched off onto the cut-off. If the
jury were to find both parties thus negligent, their negligence would
be concurrent, and the damages must be apportioned. . The case was
not one where the negligence of defendant had begun, or was actually
existing as a condition of the situation when the plaintiff’s want of
due care intervened, but the want of due care on the part of both
was concurrent. Hence the charge asked was not applicable to the
case.

Finally, it is assigned for error that the court refused to direct a
verdict for the defendant as requested. In this the court was clearly
right. If the plaintiff was a passenger at the time of the accident,
as the jury might have found from the evidence, then the same rules
for determining the existence of contributory negligence on his part
do not apply as if he were a traveler at a railway crossing. Terry
v. Jewett, T8 N. Y. 338; Brassell v. Railroad Co.,-84 N. Y. 241; Klein
v. Jewett, 26 N. J. Eq. 474, 'When a passenger is proceeding in the
usual way from the train to the station, he has a right to assume that
the company will not expose him to danger without full warning;
and, though this does not relieve him from the duty of exercising
‘ordinary care in a yard where traing are moving about, it might well
be left to a jury to say whether it did not justify him in assuming
that a traimon a main track would not suddenly be switched across
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the only practicable path open to him in reaching the station, without
some special warning. The judgment of the circuit court is affirmed,
with costs.

STEWART et al. v. MORRIS et al.
(Circult Court of Appeals, Seventh Circuit. July 26, 1898)
No. 476.

1. SET-OFPF—MUTUALITY OF DEMAXDS—SURVIVING PARTNERS.
In an action by a partnership, the defendant may plead in set-off a
demand against a former partnership, of which the plaintiffs are the
surviving mewbers, and to which they succeeded.

2. WITNESSES—USE OF MEMORANDUM.

Under the rule in Illinois, which is followed by the federal courts in
that state, a witness may use a memorandum to refresh his memory only
when he has an independent recollection of the facts. 1f he can only testify
to them because he finds them on his memorandum, he cannot properly
either read or speak from it.

In Error to the Circuit Court of the United States for the Northern
Division of the Northern District of Illinois.

8. P. MeConnell, for plaintiff in error.
Chas. H. Aldrich, for defendant in error.

Before WOODS and SHOWALTER, Circuit Judges, and BAKER,
District Judge.

WOODS, Circuit Judge. This action was brought by Robert B.
Stewart and Elisha B. Overstreet, co-partners, doing business under
the firm name of Stewart & Overstreet, against Nelson Morris, Frank
E. Vogel, and Edward Morris, co-partners, doing business as Nelson
Morris & Co., to recover the purchase price of cattle, amounting to
$14,931.44, sold by the plaintiffs to the defendants on December 31,
1894, and January 1, 1895. The defendants pleaded a set-off of
$15,406.71, arising from the failure of title to cattle which they
had purchased from the co-partnership of Cash, Stewart & Over-
street on December 10, 1890, which firm was then composed of the
plaintiffs in this case, and James G. Cash, who died in April, 1891.
The firm of Cash, Stewart & Overstreet was succeeded by Stewart
& Overstreet. It is urged that there is wanting here that mutuality
of demands which is essentiai to the right of set-oft; but the author-
ities leave no room for doubt on that subject. The question of
mutuality is to be determined by the relations of the parties to the
several demands at the time when the set-off is pleaded. 22 Am.
& Eng. Enc. Law, 295, 296; Wat. Set-Off, §§ 227, 229.

The errors assigned on rulings of the court during the progress of
the trial, excepting one, relate to questions which were purely tech-
nical, and which manifestly had nothing to do with the result; but
an error was committed in admitting testimony which cannot be
said, with certainty, to have been harmless. A witness was called
to prove statements made by one of the plaintiffs in. error, of which
statements the witness had made a memorandum in longhand. The



