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‘$150,000. Had the agreement not been entered into, it is certain
that the complainant would have obtained formal judgment in a
prohibition suit, and would now have been in the same position as
the Louisville Banking Company. Relying on the binding charac-
ter of the agreement, however, judgment was not taken in the name
-of complainant. Equity and justice require that effect should be
given to an agreement upon the faith of which $150,000 was imme-
diately paid to the city, and a formal judgment was not taken. It
is just that, inasmuch as the banks would have been bound by a
diverse judgment, they shall have the benefit of a judgment which
was rendered in favor of their colleagues selected to represent them
in the suit. This conclusion necessarily leads to the result that
the demurrer to the bill must be overruled, and the motion for a
preliminary injunction allowed.

LOUISVILLE TRUST CO. v. STONE et al. SAME v. CITY OF LOUIS
VILLE. FIDELITY TRUST & SAFETY VAULT CO. v. STONE
et al. SAME v. CITY OF LOUISVILLE,

(Circuit Court, D. Kentucky. June 4, 1898.)
Nos. 6,583, 6,584, 6,581, and 6,582.

1. ATTORNEY AND CLIENT—POWER TO BIND CLIENT BY AGREEMENT.

The power of an attorney to bind his client by consenting that a de-
cision in another case shall be binding on him in the case in question can
only exist where the two cases involve the same questions of law and
fact.

2. BAME.

Whether trust companies having no general banking powers, by ac-
cepting the burdens of the Kentucky tax law of May 17, 1886 (the “Hewitt
Act”), thereby acquired an irrevocable contract right to exemption from
other forms of taxation, is a different question from that as to whether
regular banking corporations, by like conduct, acquired such a right; and
hence, in proceedings brought by trust companies and banks against a
city to establish an exemption on this ground, the city attorney has no
authority to Dind the city by an agreement that the suits involving the
rights of the trust companies shall abide the result of suits invelving
the rights of the banks.

8. REs JUDICATA—QUESTIONS CONCLUDED.

An adjudication that banks accepting the provisions of the “Hewitt
Tax Law” (Act Ky. May 17, 1886) acquired an irrevocable right to exemp-
tion from other forms of taxation is not conclusive that trust companies,
having no general banking powers, by like acceptance, acquired a similar
exemption.

Helm & Bruce, for complainants.

Henry L. Stone, for city of Louisville.

W. 8. Taylor, Atty. Gen., for Samuel H. Stone, eto., board of val-
uation and assessment of the state of Kentucky.

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir-
cuit Judges.

TATFT, Circuit Judge. The Louisville Trust Company and the
Fidelity Trust & Safety Vault Company were parties to the agree-
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ment made between the banks of Louisville and the eity attorney,
by which the question of the liability of the banks of Louisville
under the license ordinance of the city of Louisville was carried
by three test cases to the court of appeals. By that agreement
these trust companies were included within the clause represented
by the Louisville Banking Company, as a bank of the state, organ-
ized since the act of 1856. The trust companies were organized
ander charters each of which contained the following clause: “But
nothing herein shall be construed to permit said company to dis-
count paper or to engage in the business of banking.” By subse-
quent amendments some additional powers were given which are
usually exercised by banks, but there was no amendment to the
charter of either permitting it to engage in the business of regular
or general banking. The power to qualify and act in various trust
or fiduciary capacities constituted the chief object in the organiza-
tion of these companies. Section 5 of the amended charter of the
Louisville Trust Company contains the following:

“For purposes of taxation, this ¢ompany shall be classed and treated as one
of the banks of this state, and shall be subject to and pay the same rate of
taxes, to same parties, at the same time, in same manner, and for the same

purposes only, as may be provided by law from time to time, as the banks
doing business in this state.” Laws 1835-86, p. 687.

In the case of Louisville Trust Co. v. City of Louisville (Ky.) 30
S. W. 991, Judge Grace, in the course of his opinion, expressed the
view that this was not a bank, and that it was not entitled to any
exemption from taxation, because it rendered no public service to
the state, and that this was the only ground upon which it could
be excused from taxation under the old constitution. It has been
held by the court of appeals of Kentucky that it was competent to
exempt banks, under that constitution, because they did render
public services. It is thus apparent that the question whether
the trust companies had an irrevocable contract under the Hewitt
act (Act Ky. May 17, 1886) was not the same as that presented with
respect to the banks. The power of an attorney to bind his client
by consenting that a decision in another case shall be binding upon
him in the case in question can only exist where the two cases
involve the same questions of law and fact; otherwise, the attorney
might conclude his client’s rights by an event having no relevant
relation to the merits of the controversy in which he is acting as
attorney. Hence it follows that the contract of the city attorney
on behalf of the city of Louisville, in so far as it attempted to make
the taxation of the trust companies depend upon the judgments in
the three test cases of the banks, was beyond his authority, and that
the trust companies cannot rely on those judgments as res judicata.
Indeed, the same conclusion may be reached irrespective of the
eity attorney’s authority. The point adjudged in the three cases
was that banks accepting the Hewitt act had an irrevocable tax ex-
emption. The point at issue here concerns the tax exemption of
the trust companies. This is a different question, as we have seen,
and is not foreclosed, therefore, by the judgment in favor of the
banks. The indispensable element in a successful plea of res judi-
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cata is that the point adjudged and the point at issue shall be the
same. If the complainants cannot rely on the bar of the prior ad-
judication, we must, of course, reach the same conclusion upon
the question of irrevocable contract on its merits that we have
reached in the case of the Northern Bank of Kentucky. The mo-
tion for preliminary injunction must therefore be denied, the de-
murrers to the bills sustained, and the bills dismissed.

FIRST NAT. BANK v. STONE et al. SAME v. CITY OF LOUISVILLE.
AMERICAN NAT. BANK v. STONE et al.

(Circuit Court, D. Kentucky. June 4, 1808.)
Nos. 6,569, 6,575, 6,576.

1. BTATE TAXATION OF NATIONAL BANKS,

The Kentucky revenue act of November 11, 1892, providing for the taxa-
tion of banks and other corporations, as applied to national banks, is a
tax, not on the franchise granted by congress, but on the equivalent in
value of its shares of capital stock, and is not therefore in violation of
Rev. St. U. 8. § 5219, prescribing the manner in which national banks may
be taxed by the states.

2. BAME—DISCRIMINATION.

When a state taxing statute by its terms is designed to operate equally
upon all banks, state and national, but, through the application of the
doctrine of res judicata, certain state banks are exempted from its cpera-
tion, this does not result in such a discrimination against national banks
as s forbidden by Rev. St. U. 8. § 5219.

Helm & Bruce, for complainants.

Henry L. Stone, for city of Louisville.

W. 8. Taylor, Atty. Gen., for Samuel H. Stone, ete., board of valu-
ation and assessment of the state of Kentucky.

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir-
cuit Judges.

TAFT, Circuit Judge. The First National Bank was organized
in October, 1863, under the national banking laws, and its charter
rights were extended September 6, 1882. It did not formally ac-
cept the Hewitt act, in accordance with the terms of that act. The
averment of the bill upon this point is:

“Your orator shows that from the 1st day of July, 1887, although it was
not by the United States banking acts bound to submit to taxation under the
‘Hewitt Bill it nevertheless did so, and from said@ date regularly reported
to the auditor of public accounts of the state of Kentucky, under, and in ac-
cordance with the provisions of said Hewitt bill; and the said state, through
its proper officers, received and appropriated said taxes paid by your orator
as aforesaid. Your orator has no real estate, and never had. In the way
above stated, your orator accepted the provisions of the Hewitt bill.”

The American National Bank was organized after the passage of
the Hewitt act, so that it could not accept that act in accordance
with its provisions. The averment of its bill upon this point is:

“Your orator shows that from the 1st day of July, 1890, although it was
not. by the United States banking acts bound to submit to taxation uvnder the



