324 88 FEDERAL REPORTER.

before the collision; and that the captain ‘of the schooner admitted
that he had seen the red light of the tug for a ecnsiderable time before
the collision. In view of the evidence as to Stewart, the schooner’s
mate, coming on board the tug without his coat, in view of the long
hours of arduous work imposed on the captain and mate of the
schooner, and of the whole evidence, I conclude that after the tug
had ported her helm, and the vessels were going red to red, the
schooner changed her course, and luffed up into the wind, through
the inattention of the captain or mate or both, and that this change
of course contributed to cause the collision. The question, then,
arises as to whether the tug also was negligent. The principal wit-
ness for the claimants was Pendleton, the mate, who was steering the
tug. According to his testimony, the schooner, when he first saw it,
showed both lights, then for a few minutes only her red, and when
she was a mile (afterwards. changed by him to a half mile) away she
luffed to port, showing her green light only, and from that time to the
time of the collision kept a northeast course. He admits that for
half a mile he thus proceeded at right angles in the then course of the
schooner, and that near the close of the half mile he changed his own
course to northwest, and struck the schooner amidships. He also
admits that if he had simply kept his course after the schooner
changed to the northeast, he would hiave avoided her, and that, al-
though the schooner might have avoided his tug, she could not have
avoided the tow without again changing her course. In thus going
for a half mile at right angles to the course of the schooner and then
changing his course in order to cross her bow, when it was then cer-
tain that the schooner could not avoid his hawser and tow without
changing her course, was negligence.

Certain testimony as to a conversation between the captain of the
schooner and the pilot of the tug was admitted subject to exception
with the request that the court would afterwards rule thereon. The
testimony as to the admissions of the pilot is admitted only for the
purpose of qualifying the statements contained in his deposition. Let
a decree be entered dividing the damages, and referring the matter to
a commissioner.

f——

THE ROSEDALR.
_ THE OREGON.
(District Court, 8. D. New York., March 28, 1898.)

| 8 CgLLISION—-SIGNALB NoT NoTIiCED—SIGNALS OMITTED —ROUNDING OUT OF
LIP
The ferryboat 0. rounding out of her slip at Broadway, Williamsburg,
and going up the East river against the ebb tide, came in collision at a
small angle in about mid river off 8. Fifth street, with the passenger
steamer R. coming down at 12 to 13 knots speed. . The R. when about
800 yards away gave one whistle and ported. The Q. did not hear that
signal and gave no whistle until too late; she claimed that the R. was so
close to the Brooklyn shore that the O. was obliged to go to the left, but
the contrary was found upon the evidence. Held, that the O. was in fault;
(1) for lack of lookout and attention to the R.s signal; (2) for giving no
signal, if she designed to cross the R.’s bow, which was on the O.’s star-
board hand; (3) for not rounding to pass to the right of mid river as she
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might easily have done, the courses of the two vessels as she rounded,
coming about head and head. Held, also, that the R. was justified in
counting upon that navigation by the O., in the absence of any signa*
to the contrary, but that the R. was to blame for her speed above the stat-
ute limit of 10 knots, and that the damages should be divided.

2. DaMAGES—PERSONAL INJURIES—NERVOUS BHOCK-~CARGO—HARTER ACT.
Claims for injuries to passengers or for loss of baggage are not within
the third section of the Harter act; and for loss of cargo, the exemption
of one vessel from paying her share, in case of mutual fault, does not
increase the liability of the other vessel,

Carpenter & Park; for the Rosedale.

Wilcox, Adams & Green, for the Oregon.

W. W, Culver, Dudley R. Horton, M. A. Lesser, and 1. A. Ourwitch,
for creditors.

BROWN, District Judge. The above petitions to limit liability
grow out of a collision which occurred in the East river off South
Fifth street, Williamsburg, at about 11:30 a. m. on September 3,
1896, between the steam, passenger and freight boat Rosedale, ply-
ing between New York and Bridgeport, Conn., and the ferryboat
Oregon, plying from the foot of Broadway, Williamsburg, to Twenty-
Third street in the East river, N. Y. By the collision the Rosedale
was sunk; the Oregon was damaged; and claims to personal in-
juries, and also for loss of goods on the Rosedale, have been in
terposed.

At the time of the collision the tide was at the last of the ebb and
weak. The Rosedale was coming down the East river, and as her
officers allege, about in the center of the river. The Oregon’s wit.
nesses say she was close over to the Brooklyn shore. When off about
South First street, the Oregon was seen just leaving her slip at
Broadway and rounding to come up her usual course in about mid
river., The Oregon was then about 600 yards below the Rosedale,
and as the officers of the latter say, about a point on their port bow.
In a few seconds the Rosedale gave her a signal of one whistle, to
which no answer was received, nor was any signal given by the
Oregon at any time until alarm signals shortly before the collision,
too late to be of any service. Shortly after signaling, the Rosedale
ported her wheel slightly, so as to change her head about half a
point more to starboard; and soon after, receiving no answer from
the Oregon, she slowed. When about 150 to 200 yards apart, both
vessels sounded an alarm and gave the order to reverse. They came
in collision in about mid river, the Oregon striking with her port how
the port side of the Rosedale about 20 feet from her stem; neither
vessel, as I find, being stopped at the time of collision. The angle
of collision is not definitely fixed, but was probably small. It would
be at once increased, because both boats were immediately turned
to the westward by the force of the collision, and that would nat-
urally give the impression of a larger angle at the moment of con-
tact.

The East river at the place of collision is from 1,600 to 1,800 feet
wide. For the Oregon it is claimed that the speed of the Rosedale
was at the rate of from 14 to 15 knots, instead of only 10 knots, the
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limit prescribed by statute; that when the Rosedale was first seen
off South First street, she was not more than from 300 to 400 feet
off the Brooklyn shore, and heading about straight down river, and
that she was therefore wholly out of the way and to the eastward of
the usual course of the Oregon, so that the Oregon did not need
to give her any further attention, and that the Oregon was occu-
pied in avoiding a tug and tow that were coming up a little to the
westward of the center of the river; that it was the duty of the
Rosedale to keep along the Brooklyn shore; and that the collision
was brought about solely by the fault of the Rosedale in her exces-
sive speed and change of course of at least two or three points to
starboard. ' ‘

1. There is great contradiction in the testimony as to the place of
the Rosedale in the river. Several of the witnesses for the Oregon are
inconsistent in their different statements; others now testify differ-
ently from their statements before the local inspectors. The usual
course of the Rosedale was down the middle of the river. No rea-
son appears why she should have departed materially from that course
upon this trip. There were no other vessels in the way; and in or
near the middle of the river she had a more favorable tide at the
last of the ebb than she would have had near the ghore where it
would be slacker. Her own officers could best know and judge of her
position; and their testimony that she was in about mid river is
substantiated by much other independent testimony. After port-
ing half a point, she went not more than 800 feet to the place of
collision, and this would give only about 80 feet westing to mid
river where the collision occurred. My conelusion on this point, not-
withstanding the opposite testimony, is that when she signaled the
Rosedale was but little nearer to the Brooklyn shore than to the
New York shore, and was not materially out of mid river.

In the slack ebb, the ferryboat would naturally be expected to go
up in about mid river, and at this time necessarily so, as the tug
Anthracite with her tow was but little on the New York side of
mid river and opposite the ferryboat, so as to prevent her from cross-
ing beyond mid river. As the ferryboat rounded up the river she
and the Rosedale would have come “nearly head and head,” i. e. s0
as to show each other, if it were night, their two colored lights, It
was the duty of each, therefore, to go to starboard under a port
wheel, as when rounding a bend in a tortuous stream. The John 8.
Darcy, 29 Fed. 644, 647, affirmed in 38 Fed. 619. The Rosedale nav-
igated in accordance with this rule, giving, as was her duty, a sig-
nal of one whistle. Had the ferryboat observed the rule and done
likewise, no collision would have ensued. Nothing was in the way
of the ferryboat to prevent her from observing it and going to the
right. She came out of the slip with her helm only half over to port;
not for a considerable time afterwards, nor until collision was im-
minent, did she put it hard a-port. As she was heading about
straight up river at the time of collision, the result leaves no doubt
that had she ported more when the Rosedale was first seen, or when
the latter gave her a signal of one whistle, she would have passed
well clear of the Rosgedale, port to port, as the rule required.
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2. On coming out -of her slip, the Oregon had the Rosedale on her
starboard hand. The Rosedale was less than a third of a mile away
and on a crossing course. It was, therefore, the Oregon’s duty to
keep away from the Rosedale, and under the circumstances to do
this by going to the right, as that course was practicable, easy and
safe, while crossing her bows was at best dangerous. In any event,
had she designed to cross the Rosedale’s bows, it “was her imper-
ative duty,” as stated by the court of appeals in the case of The
Albany, 81 Fed. 966, 971, “to signal such intention by a two-blast
signal and obtain assent to it.” Had such a signal been given, the
collision no doubt would have been avoided.

This collision in my judgment is primarily attributable to the fault
of the Oregon, first, in having no loockout properly attending to his
duties, and the inattention to the Rosedale, or to her signal of one
whistle; second, to the pilot’s inattention or perhaps ignorance of
the rules of navigation, in apparently supposing he had the right of
way; thirdly, to the pilot’s failure to give a signal of two whistles
to the Rosedale, when he meant to cross her bows. The position of
the Anthracite was no real embarrassment to the ferryboat, and fur
nishes no excuse for her pilot’s inattention to the Rosedale and her
signal; since the tug and tow did not require his wheel to be more
than halfway to port, as usual, in rounding up river. Had.he prop-
erly attended to the Rosedale, or observed the ordinary rules of nav-
igation, his duty was plain and easy,—either to put his helm hard
over and go to the right, as he could have done without stopping, or
to have stopped until the Rosedale had passed. The slight port-
ing of the Rosedale, instead of interfering with the performance of
this duty, facilitated it. The Rosedale, receiving no signal of two
whistles from the Oregon, had the right to assume that the Oregon
would keep to starboard.

3. The Rosedale had no lookout forward. But it is plain that the
Oregon was seasonably observed from her pilot house, and that a
lookout forward would have added nothing to the observation and
knowledge of the officers, for the purpose of avoiding collision. The
absence of a lookout forward was, therefore, immaterial.

I think the evidence shows, however, that the Rosedale was in
fault for excessive speed beyond the statute limit of 10 knots. There
is much outside testimony to her rapid movement, while the evi-
dence of her officers, in this regard, is necessarily uncertain, and the
direct testimony as to her revolutions leaves no doubt in my mind
that she was making from 12 to 13 knots (besides the tideway) when
the ferryboat was first seen. In several ways this clearly contribut-
ed to the collision, and I must, therefore, hold her also to blame.

4, The claim of damages for personal injuries in behalf of Mrs.
Tilden, presents a very. difficult question. By the collision she was
thrown against a chair. She showed no injury at the time. It is
claimed that she subsequently became incapacitated to perform her
household duties from this cause, and still remains so. She called no
physician antil some nine days after the accident, and since then has
been more or less under medical treatment. Her complaints, though
seemingly genuine and attended with undoubted suffering, are not
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wholly explicable, The most skillful examination finds some spinal
irritability, with such discomforts as attend that condition. The
case seems to belong to the class of nervous shock occasioned by the
circumstances of the collision. She is slowly improving. There is
great diversity of opinion, even in the medical profession, as regards
the extent of the incapacity of persons suffering from these nervous
disturbances. On the whole evidence I conclude to allow to her the
sum of $1,250; and to her husband the sum of $250.

5. A claim has been interposed by Gross & Co., now represented
by their assignee, for the loss of a case of clothing shipped as mer-
chandise at Bridgeport on the Rosedale, consigned to Catskill, and
to be transported by the Rosedale to New York as a part of her
cargo. As respects the liability of the Rosedale for this loss, I must
hold the claim barred by the third section of the Harter act (Act
Feb. 13, 1893; 27 Stat. 445; 2 Supp. Rev. St. p. 81), since the fault
by which the loss occurred, so far as the Rosedale is involved, was
a fault in the “navigation or management of the ship.” It is sug-
gested that the lack of a lookout forward was a lack in “manning
or equipping” the vessel, for which the owners are responsible. I
have found, however, that the absence of a lookout forward on the
Rosedale was not in this case a contributing cause of the collision,
and therefore was not the cause of the damage. But aside from
this, there is no evidence or presumption that the vessel was not
properly manned and equipped. The evidence is to the contrary.
Whether a lookout is stationed forward or not, when the ship has
a competent crew, as she did have in this case, depends wholly upon
the management or direction of the officers; in other words, it is
a part of the “management of the ship,” for which the owners are
not responsible to the shippers of cargo. Under the law as it ex-
isted prior to the passage of the Harter act, in cases of collision by
the common fault of two vessels, where each is required to pay half
the damage, it has been adjudged by this court that the third section
of the Harter act, in relieving the carrier vessel and her owners from
responsibility for their half of the damage to cargo, was not de-
signed to increase thereby the damage payable in such cases by the
other vessel. The Viola, 60 Fed. 296; The Niagara, 77 Fed. 329,

*335. The claim for the case of goods, therefore, can be proved to

the extent of one-half the damage against the Oregon; but it must
be disallowed as against the Rosedale.

6. Injuries to passengers, and claims for loss or damage to their
personal baggage, not shipped as merchandise and not paying freight,
are not in my judgment within the exemptions of the first clause of
the third section of the Harter act. These claims, therefore, can be
proved against both vessels. The claim for loss of baggage will be
referred back to the commissioner to ascertain the amount, if not
admitted.

Decree accordingly.
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MOSES v. HAMBURG-AMERICAN PACKET CO. et al.
(District Court, 8. D. New York. April 12, 1898,

Oox.msrog—-PERsonu. INJURIES—TICEET ExEMPTIONS—$100 LimitaTion—HAR-
TER ACT.

On a collision in New York harbor causing loss of the hand of a boy
four years old, a steerage passenger, held that the steamer, being In fault,
was not exempted by the third section of the Harter act, nor by a limi-
tation to $100 for any personal injuries expressed in the ticket, this not
being a reasonable provision; nor by exemptions from liability for neg-
ligence,

Libels in personam to recover damages for personal injuries.

Grossman & Vorhaus (De Lagnel Berier, of counsel), for libelants.
Wheeler & Cortis, for Hamburg Line.
Robinson, Biddle & Ward, for Clyde Steamship Co.

BROWN, District Judge. In the collision between the steam-
ships Persia and Saginaw, for which both vessels were held to blame
(84 Fed. 705), the libelant Jacob Moses, then four years and eight
months old, and a steerage passenger with his mother on the Persia,
suffered such injuries of the right hand that it was amputated just
below the wrist. Libels were filed for damages in his own behalf and
also by the father, Abraham Moses. By stipulation between the
parties, it was agreed that the decision upon the trial of the principal
cause between the Persia and the Saginaw, as respects the question
of negligence, should stand as the decision in the present case; and
that issue is therefore disposed of in favor of the libelants.

The answer of the Hamburg Company, the owners of the Persia, set
up as a further defense, (1) the provisions of the Harter act (Feb. 13,
1893; 2 Supp. Rev. St. p. 81); and (2) the following provision in the
contract of carriage:

“Neither the ship, the shipowner or the agent is responsible beyond the
amount of $100 for loss of or injury to the passengers of the Persia, arising
from steam, latent defects in the steamer, * * * default or negligence of
the shipowner’'s servants, whether on board the ship or not, or from the
negligence in navigation of any other vessel.”

Neither of these defenses can I think be sustained. 'The first is
not consistent with previous adjudications in this court, or with
the proper construction of the act of 1893, as recently expounded in
the case of The Delaware, 161 U. 8. 459, 16 Sup. Ct. 516, 1In the
latter case the libel was filed by the master, owner and crew of the
tug Talisman to recover damages arising from a collision of the Dela-
ware with the Talisman through the faulty navigation, as it was de-
termined, of the Delaware alone. Upon an appeal from a decree
in favor of the libelant, the question was submitted upon certificate
to the supreme court, whether the Harter act afforded any defense.
The third section of that act, read literally, is broad enongh to in-
clude all damages inflicted upon other vessels by collision; just as it
is claimed in this case that the statute is broad enough to include,
and must, it is therefore urged, include personal injuries to passen-
gers. The supreme court, however, held otherwise as respects col-



