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sluices. The opening of the sluices was, therefore, a necessary con·
dition of any further prosecution of the voyage, and the loss attend-
ing that act was a sacrifice in the interest of all concerned. The
judgment formed at the time when the act was done as respects the
danger to all, and the necessity ()f opening the sluices very clearly
appear not merely from the master's first testimony above referred to,
but also in the final testimony of the first officer,.who states distinctly:
"I supposed it would be for the safety of the ship; but not as it proved
afterwards."
In other words a situation of imminent danger to the whole enter-

prise was believed to exist, and did apparently exist, such as appar-
ently required this sacrifice to be incurred; and it was upon that
judgment and belief that the sacrifice was made, and made, as sup-
posed and understood at the time, necessarily in the interest and for
the safety of all concerned.
This is sufficient to support a general average charge, where the

judgment of the master was in good faith, as is here evident, and
was formed upon reasonable grounds. In such cases the master, as
the authorized agent of all interested in the adventure, acts in behalf
of aU, and binds all to contribute for the sacrifices made for the
common benefit, even though his act may turn out to be a mistake.
This principle was unequivocally declared by the supreme court, as
l'espects a jettison, in the case of Lawrence v. Minturn, 17 How.
100, 110. In Hobson v. Lord, 92 U. S. 397, 403, it is also said that
all interests are bound to make contribution "if it app€ars that the
expenses or sacrifices were induced or occasioned by an impending
peril apparently imminent."
Other instances of the application of this principle are the allow-

ance of a general average charge for a jettison made through appre·
hension of an enemy mistakenly supposed to be bearing down upon
the vessel; or for a voluntary stranding resorted to in order to avoid
an apprehended greater disaster just before a sudden and unex-
pected cessation of a storm, so that the stranding was in fact unneces-
sary, though at the time judged by the master to be necessary. The
doctrine above set forth is sustained also by the general authorities
(Oix. Ins. 121-123; Gour!. Gen. Av. 11, note), and requires the
allowance of a decree for the libelant with costs.

INDEMNITY MUT. MARINE ASSUR. CO.• LIMITED, OF LONDON, T.
UNITED OIL CO.

(District Court, S. D. New York. July 6. 1898.)
MARINE INSURANCE - MEMORANDUM CLAUSE - "EXTRAORDINARY LEAKAGE--

PAROL EVIDENCE.
A marine polley by a memorandum clause for an extra premium agreed

to cover "extraordinary leakage, loss to be paid by the company if
amounting to 3 per cent. of the amount Insured." The application was
through a broker, for a broad polley to cover all risks "Without qualifica-
tion ail to how the leak was caused." The insurer knew this and agreed
to issue a polley in the form asked for; and subsequently issued the
memoran\lunr clause as above stated. HelrJ. that the language used nat-
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orally Imported and was desIgned to express Insurance for all loss by
leakage, howsoever caused, could not be varied by parol evidence of
-an "understanding" with the broker, not made known to t4e assured, tIiat
"no claim would be made for leakage unless caused by sea perils."

This was a libel by the Indemnity Mutual Marine Assurance Com-
pany, Limited, of London, against the United Oil Company.
Cox & Tappan, for libelant.
Conway & Westbrook, for respondent.

BROWN, District Judge. The above libel was filed to recover" in-
surance premiums. The debt was admitted and a tender made of
the amount due less an offset of $101.98, which the answer alleges to
be due to the defendants from the libelant for leakage from barrels of
oil on the steamers Scindia and Clive within the terms of the libelant's
policy. There was no distinct proof that th"e leakage of the oil arose
from sea perils, although the natural inference from the proof that
the barrels were delivered in New York in apparently good condition,
would he that the loss arose from sea perils, no other cause of loss
appearing. The main litigated,however, is whether the
memorandum clause is to be'limited to leakage occasioned by sea
perils, or whether it extendS to leakage generally, without reference to
its cause.
The printed form in the body of the policy provides:
"Not liable for leakage from molasses or other liquids, unless occasioned by

stranding or collision with' another vessel."
The memorandum clausewas as follows:
"It Is also understood and agreed that for and In consideration of an agreed

additional premium this Insurance Is to cover leakage of the following named
oils • • • It 'being understood and agreed that one-halt of one per cent.
of the quantity laden shall be first deducted as ·ordinar:vleakage. the excess
of such one-half of one per cent. to be. considered as· elttraordinary leakage,
loss to be paid ,by this company If amounting to three per cent. on the amount
Insured." .
The leakage of oil on each vessel in this case exceeded 3 per cent.

The libelant declined to allow the loss except upon specific proof that
it was occasioned through, sea perils, and it is contended that this
condition is to be read into the memorandum clause by implication.
It is well settled in marine policies that general words such as

"all other losses" following the specific enumeration of various sea
peril causes, are to be construed ejusdem generis with the particular
causes previously specified,as being presumptively the intention of
the parties; but it would be a perversion of this rule and wholly out-
side of the reasons for it, to apply it to a single specific cause of loss,
viz. specially provided for by a mem,orandum clause and an
extra compensation, where the natural import of the lang-uage sug-
gests no such limitation to sea perils, but the confrlary. The body of
the policy includes two of the chief sources of' loss by sea perils,
namely, collision and stranding. It does not cover leakage caused
by rolling and pitching, a sea peril,-nor leakage through insufficiency
of packages or through careless handling, which are not sea perils.
!tis often impossible for the insured to ascertain which is the true
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cause of the loss; so that if a policy on leakage is restricted to sea-
peril causes, he will often lose all benefit from his policy because the
true cause of loss cannot be ascertained. The only satisfactory in-
surance against leakage, therefore, is a general insurance without
reference to its cause. This was what was desired and what the
memorandum clause by its very language, as it seems to me, plainly
purports to insure. The distinction it draws is between ordinary
leakage and extraordinary leakage; not between sea perils and non
sea perils. It declares that a loss of one-half of 1 per cent. shall be
deemed "ordinary leakage," and a loss in excess of that to be "ex-
traordinary leakage," which is "to be paid by the company if amount·
ing to three per cent. on the amount insured." In my judgment this
is a clear and positive engagement to pay any such extraordinary loss
above 3 per cent., and cannot be varied by parol evidence of any under·
standing between the parties to the contrary.
The evidence leaves no doubt that both parties understood this to

be the meaning of the language used in the memorandum clause.
The policy was negotiated by Mr. Hunter, a broker, who was paid a
commission by the insurers, and by Mr. Appleton, the representative
of the insurers. Mr. Hunter sought the defendants and induced
them to take out this policy. He was told that defendants "wanted
absolute insurance * * • to be covered for all risks." From
Mr. Appleton's testimony it is plain that this was communicated to
the libelant. Mr. Appleton in testifying to his conversation with
Mr. Hunter before the policy was issued says:
"My recollection is that it bore upon the question of leakage In connection

with the 011 to be Insured; the purport of It was that they wanted a very broad
policy and did not want any particular qualifications to be put in as to how
that leakage was to be caused. I told Mr. Hunter the polley would be given
In the form he asked."

It is clear, therefore, that Mr. Appleton understood that the lan-
guage of the memorandum clause meant no qualification as to how
leakage was caused. Mr. Appleton adds, however, that this was
"with the distinct understanding that no claim would be made for
leakage unless caused by sea perils, and he (Hunter) said that would
be satisfactory." This "understanding" with Mr. Hunter was a
limitation directly contrary to what Mr. Appleton knew the insured
wanted and authorized Mr. Hunter to obtain; and contrary also to
the language of the policy which he promised to issue and did issue.
Mr. Hunter had no authority to assent to any such understanding.
No notice of it was given to the defendants. The policy was issued
to them, the company took the premium, and Mr. Hunter took his
commissions, and when the loss happened within the terms of the
policy, the insurers set up an unauthorized and a virtually secret
"understanding" with the broker contrary to the language of thE>
memorandum. If it is strange that such a defense should be inter-
posed, it would be stranger still if the law could sustain it.
Decree for the defendant with costs.
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THE ALGONQmN.

(DIstrict Court, S. D. 'York. February 24, 1898.)
8UPPf,IEI!l-EQUITABLE OWNER-HoME PORT-BONA FIDE SALE.

Supplies were furnIshed to the yacht A. at Boston on the order of the
master appoInted by the equitable owner, C., who was In possession and
who resIded In Boston, Mass. The legal title was still held by W. of New
York, the vendor, as security for a part of the unj:>ald purchase money.
The materIal man had no knowledge of W. or hIs interest In the yacht,
and dealt only with C. and his master, and after knowledge of all the
facts also, he delayed several months In filing the libel: Held (1) that there
was no maritime Hen; (2) If was, It was lost by laches as against
a bona fide purchaser.

This was a libel in rem by John'Morrison against the steam yacht
Algonquin to enforcE' an lien for supplies.
Convers & Kirlin, for libelant.
Cowen, Wing, Putnam & Burlingham, for claimant.

BROWN, District Judge. Under the contract of sale, Carter was
equitable owner of the yacht and. in possession, running her for his
own account, and with no power to bind Watson, the holder of the
legal title. Carter was a resident of Boston; the yacht was there,
and that was the actual home of the yacht. Watson, a resident of
Rochester, N. Y., merely held the title as a mortgagee might
hold it, as security only for the unpaid portion of the purchase money.
The supplies furnished by the libelant were ordered. by Carter's
master, and not by the master of any foreign owner; and the libelant
was referred to Carter for payment, and collected a prior bill from
Carter. The libelant had no knowledge of Watson, or of his nominal
legal title, and the yacht was not in any way represented to be a for-
eign vessel. Being, however, foreign built, she was not entitled to
registry, enrollment or license; and she had no ship's papers what·
ever, bUt the libelant was ignorant of this fact. She bore no for-
eign name, nor did she fly any foreign flag; and when .the libelant
supplied the coal he had no reason to suppose that she belonged to
anyone else than to Carter, to whom he was referred for payment
The libelant made no inquiries, and was in no way misled.
In the case of Weaver v. The S. G. Owens, 1 Wall. Jr. 359, 29 Fed.

Cas. 489, Justice Grier says:
"As between the parties and those who dealt wIth the vessel, and where

the national character Is not In dispute, a person rightfUlly In possessIon, nav-
Igating the vessel for hIs own use and vrofit by officers and marIners appoInted
and employed by blmself, will be consIdered the sveclal owner, whether he
be lessee, mortgagee, or parol vendee, notwIthstandIng some other person may
be the registered qwner and have the so-called legal title and general owner-
shIp In: hImself.'"

this ground it.waS there that a maritime lien could not be
sustained, the home of the special owner being considered as "the
home port of the vessel." The same principle was involved in the de-
cision of The J. L. Pendergast, on appeal to the circuit court, 32 Fed.
415, See, also, The Alice Tainter, 14 Blatchf. 41, Fed. Cas. No. 195;


