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Dowman’s entry: .and settlement; though made in good :faith,. were
not-dvailable to him upon the relinquishment of Doran’s entry, snch
ruling ‘would -have been.contraryito that established: by the later
decisions' of the department; and’:certainly it cannot be'said that,
in following the later rulings, the secretary violated any recognized
rule of law; and it is only: when it:is’made plain that the officers of
the land department have, by d mistake of law, deprived'a party of
land to which he is rightfully:entitled that a court of equity is jus:
tified in- setting aside the action'.of the department. :Moore v. Rob-
bing, 96 U. 8.:530; Marquez v. Frisbie, 101 U. 8. 473; Quinby v.
Conlan, 104 U 8, 420, . .0 ‘ o ‘
Being of 'the ‘opinion that the'faets set forth in the bill herein filed
do not make a case for the intervention of a court of equity, with-
in the rule laid down in the casesicited, it follows.that the trial
court did not err in dismissing the bill on the merits, and the decree
to that effect is affirmed. = SRR | ' ‘

INTERSTATE GOMMERCE COMMISSION v. WESTERN & A. R. CO. et a.
(Circuit Court, N.'D. Géérgla. June 15, 1898)
No. 524.

1. TrE FoURTH SECTION OF THE AcT 70 REGULATE COMMERCE.

If a greater charge be made for a shorter than for a longer distance over
the same lipe, etc,. and the circumstances and conditions at the longer
distance point are substantially similar to those at the shorter distance
points, it is a viglation 6f the fourth section; but if the circumstances and
conditions ‘at the longer distance polnt are substantially dissimilar, with'n
the meaning of the act, to those at the shorter distance poiut, the fouril
-section is not violated. '

2, SAME. R . .

If the ecircumstances and cohditions at the longer distance point are sub-
stantially dissithilar from those at the shorter distance poirvt, then the
‘fourth section of the act i{s inapplicable. Cases clted and followed: In
‘re Louisville & N. R. Co., 1 Interst. Commerce Com. R. 57; 1 Inferst
iCommerce Com.. R. 278; Interstate Commerce Commission v. Atchi-
gon, T, & S. F. R. Co., 50. Féd. 300; Behlmer v. Railroid Co., Tl Fed,
839; Interstate Commerce Commission v. Alabama M. Ry. Co. 18 Sup.
‘Ct. 45, 168 UJ. 8. 144, Case cited and disapproved: Interstate Commecrce
Commission v, East Tennessee,; V. & G. Ry. Co., 85 Fed. 107.

8. BAME—SIMILARITY 0F CIRCUMSBANCES AND (CONDITIONS—COMPETITION.

. Competition, is oye of t‘hud,nqstyopyious and effective circumstances that
make the conditions under which a long and short haul is performed dis-
similar, and as’'sti¢h ‘must have béen in the contéemplation of-congress in
the passage of 'the act to.regulate commerce. Case cited: Interstate Com-

. merce Commissionv. Alabama:d. Ry. Co., 18 Sup, Ct. 45, 168 U. 8. -144.
4 BAME-—~COMPEFITION BETWEENR, RATLWAYS. .

Rajlway competition may,c;'_eat_ such dissimilar circumstances and con-
‘ditions as exemipt the carriet from an observance of the long and short
‘haul provision. The fourth-sectlon 'declares thit the carrier shall not make

- 'thie higher charge td:the meéarer peint under substantially similar circum-
stances apd conditions. .If the circumstances and conditions are not:sub-
stantially. similar, then the section does not apply, and the carrier is not

_ bound.to régard. it in the making of its tariffs. " Jf rallway competition

" does actually cortiol the rate &t' the more ‘distant point, that rate 13 mot
made under the: same. citcumstances and conditions -as is the rate at the
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intermediate point, and the higher rate is not prohibited by the fourth sec-
tion. Cases cited: Savannah Bureau of Freight & Transportation v.
Charleston & 8. Ry, Co., 7 Interst. Commerce Com. R. 479; .11 Ann, Rep.
Interst. Commerce Com. pp. 37-43.

. BAME—PoWER or COURTS AND COMMISSION IN REGARD TO RATES.

Where the circumstances and conditions at the longer distance point are
substantially dissimilar, the carrier may judge of this for ftself, in the
first instance, and fix the rates for the longer distance point without vio-
lating the fourth section of the act; but this does not preclude the courts
or the ¢ommission from Inquiring as to whether the rates to the shorter
distance points are unjust or unreasonable, or whether they constitute
undue preference for, oriunjust prejudice against, any locality. Case cited:
Interstate Commerce Cominission v. Alabama M. Ry. Co., 21 C. C. A. 51,
74 Fed. 723; 1d., 18 Sup. Ct. 45, 168 U S. 173.

8 Bame.

In order to constitute dissimilarity under the fourth section of the act,
the competition must be real, and not imaginary or trifling.

7. TrE TaIRD SECTION OF THE ACT T0 REGULATE CoMMERCE—UNDUE PREFER
ENCE.

Railway companies are only bound to give the same terms to all persons
.alike under the same conditions 4nd circumstances; and any fact which
produces an inequality of condition and & change of circumstances justi.
fies an Ipequality of charge. Case cited: Interstate Commerce Commis-
sion v. Baltimore & O. R. Co., 12 Sup. Ct. 844, 145 U. S. 283,

8. SaMe—COMPETITION.

If the lesser charge to the longer distance point results ‘from dissimilar
circumstances and conditions brought about by competition, it cannot be
said to be a preference which is undue or unreasonable.

B. SaAME.

All the evidence shows 1s that the rate to Atlanta., the longer distance
point in this case, Is forced on the railroad officials by competition. There
is no evidence of any improper desire on the part of these officials to give
Atlanta a lower rate or the local shorter distance points a higher rate. The
matter is controlled by existing competitive conditions. Unless the rates
complained of, as compared with each other, violate the fourth section of
the act, there seems to be very little ground for claiming that they violate
the undue-preference provision of the third section. Case cited: Inter-
state Commerce Commission v. Cineinpati, N, O. & T. P. Ry. Co., 56 Fed
947, 948,

10. BaME.

Government should not undertake the 1mpn%ib]e but injurious, task of
making the commercial advantages of one place equal to those of another,
It might as well attempt to equalize the intellectual powers of its people.
There should be no attempt to deprive a community of its maiural ad-
vantages, or those legitimate rewards which flow from large investments,
business industries, and competing systems of transportation to facilitate
and increase commerce. The ac¢t to regulate commerce has no such pur-
pose. Case cited: Brewer v. Railway Co., 84 Fed. 258,

11. Tee FirsT SECTION OF THE ACT TO REGULATE COM‘VIERCE—RFASONABLE
NEs8 OF . RATES IN AND OF THEMSELVES.

The first section provides that all charges for the travsportation of prop-
erty, etc., shall be reasonable and just. There is no evidence to justify
a finding that the rates charged to the shorter distance puints in this case
are unjust and unreasonable in and of themselves. The mere fact that
lower rates which are charged to a longer distance cowpetitive point pay
something above the cost of the service of' carriage does not show that the
shorter distance rates are unreasonable. :

12, SAME—COMBINATION RATES.

The rates to the shorter distance points in this case are made up of a
highly competitive rate from point of ghipment to Chattanooga, added
to a local rate to destination fixed by the Georgm Railroad  Commission.
The rates in question, when separately cbnsidered, are not unreasonable or

s
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" gunjust, “On thé contrary, the teéstimohy Is ‘that each 13 ‘réasonable of
< fteelf. Case cited: Interstate Commerce Oommlssion v, Alabama. M. Ry.
‘Coi; 21 C. C. A, b1, 74 Fed. 728. - = ,

The second section deals with prefereuces as between shippers, and not
a8 between localities, and it 18 concéded to be wholly inapplicable to this
case,

Geo. L. Bell, Asst. U. S Atty (L. A. Shaver, of counsel), for com-
plamant o
Ed Baxter and Payne & Tye, for defendants.

NEWMAN, District Judge. On the 16th day of October 1891, L.
N. Trammell, "Allen Fort, and Virgil Powers, constituting the railroad
commission of ‘Georgia, filed with' the interstate commerce commission
B petition setting up a violation on’ the'part of the above-named de-
fendants of section 4 of the act.of congress, entitled “An act to regulate
commerce” (24 Stat. 379). ‘The petition, after. setting out that the
defendants are common earriers engaged in transporting goods from
Oincinnati, Ohio, to points in Georgia, and therefore subject to the
act to regulate commerce, complams that the rates char, ged on freight
from Cincinnati and other Ohio river poipts to Calhoun, Adairsville,
Kingston, Cartersville, Acworth, and Marietta, local stations on the
line of the Western & Aitlantic Rallroad in Georgia, are greater than
the rates charged to Atlanta, the eastern termmus of the Western &
Atlantic Railroad, and a-lofiger distance point. Tt was allegéd that the
transporfation to, vAtlanta and to the local stations named :was under
substantially similar circumstances and conditions. The petmon fur-
ther stated that Marijetta is 20' mlles west 'of Atlanta and 118 miles east
of Chattanooga, that Acworth 1835 miles west of Atlanfa and 103
miles east of Chattanoega, that Cartersville is 48 miles west of Atlanta
and 90 miles east of..Chattanooga, that Kingston is 59 miles west of
Atlanta and 79 miles east of Chattanooga, that Adairsville is 69 railes
“west of Atlanta and 69 miles east of Chattanooga, and that Calhoun
is 78 miles west of Atlanta and 60 miles east of Chattanooga;
that the rates of, freight charged collected, and received by the gde-
fendants. for freight transportation by continuous carriage. from the
city of Cincinnati and other Ohio river points to the towns and stations
above named were more ‘and greater ot each class than the amount
charged and received for freight fo the. city of Atlanta, which is a
greater distance from the city of Omcmnatl, that, therefoxe, the rates
were unreasonable and discriminating in their nature that they have
called the attention of the officials of the Western & Atl.mtlc Railroad
Company to the fact, and that they have refused .and declined to
change the same. The .prayer of the petltxon is as follows:

“Whereupon petltioners as tha rallroad commisslon of the state of Georgia,
come and presént the facts as afomesald and appeal to the interstate commerce
commission for relief, and aver and charge that the aforesaid through rate of
freight into the state of Georgia and to the different towns and stations on
the Western & Atlantic ‘Raflroad, so made, charged, and. collected by. the
carriers as aforesaid, is unreasonable and discrlmmating in its nature, and
is in direct violation of section 4 of the act’ of congress entitled ‘An act to
regulate comrmerce.’ »
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Answers were filed by the defendants, in which substantially they
denied that the transportation to Atlanta and the other points named
‘was under substantially similar circumstances and conditions, or that
the rates were unjust and dlscrlmmatlng After hearing the parties,
the interstate commerce commission, on November 11, 1892, filed its
report and opinion, and made an order in which it reqmred the railroad
companies to desist from the acts complained of in the petition of the
Georgia railroad commission. On the 27th day of May, 1893, the
interstate commerce commission filed its bill in this court, alleging
that the defendant railroad companies had refused, and still refuse, to
comply with the order so made by it, asking that said order be enforced,
and that the defendant railroad companies be enjoined in accordance
with its decision and order. The particular act, therefore, which it is
claimed constitutes a violation of section 4 of the act to regulate com-
merce, is the charging and receiving greater compensation in the ag-
gregate for the transportation of a like kind of property from Cin-
cinnati and other points, called and known as “Ohio river points,”
for a shorter distance to Calhoun, Adairsville, Kingston, Cartersville,
Acworth, and Marietta, in the state of Georgia, than for a longer dis-
tance over the same line in the same direction to Atlanta, also in the
state of Georgia; the shorter being included within the longer distance.
The claim, of course, is, and the conclusion of the commission was,
that freight carried from Cincinnati, etc., to Atlanta, is carried under
substantially similar circumstances and conditions as freight carried to
the shorter distance points-named. And this violation of section 4 has
been the only question raised prior to this hearing, as shown by the rec-
ord. If the circumstances and conditions at Atlanta are substantially
similar to those at Marietta and the other shorter distance points named,
it is conceded to be a violation of section 4 of the act to regulate com-
merce; if the circumstances and conditions at Atlanta are substantially
dissimilar, within the meaning of the act, to those at the shorter distance
points, then it is conceded that the fourth section is not violated. As
bearing upon this question, and, indeed, as determining it, the question
discussed in this case, as in several other cases, has been whether
or not competition with other carriers subject to the act to regulate
commerce at longer distance points is sufficient to make the carriage
to such points under dissimilar circumstances and conditions. The
record in this case shows that the rates on first-class goods per 100
pounds, in 1892, and at present, are as follows: From Cincinnati to
Chattanooga, 7() cents; to Calhoun, $1.09; to Adairsville, $1.12; t
Kingston, $1.15; to Cartersville, $1. 18 to Acworth $1.24; to Marlettd
$1.27; and to Atlanta, $1.07. The rate to the six local points named
is made up of the through competitive rate to Chattanooga, Tenn.,
with the local rate authorized by the Georgia railroad commission from
Chattanooga to the points named added. The plan of rate-making
in Georgia to local noncompetitive stations is to add to the through
competitive rate the local rate authorized by the Georgia railroad com-
mission; and when made in this way the above rates are the result.

After the case was at issue in this court, evidence was taken both
for the commission and the railway companies. The evidence for
the commission was that of merchants at the local stations on the
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Western & Atlantic Railroad. . Their evidence tended to show that they
were, put at a disadvantage at then' respective places of business by
reason -of. the lower rate to Atlanta; and:that injury had resulted to
busmess at these pomts by reason of the Atla.nta rate. The evxdence
for the railway companies was taken for the purpose.of showing, and
tends to show, that the rate to. Aflanta is the result of active compe-
tition; also that the rate ta the.local statlons named on the Western &
Atlantie, Railroad were- just and reasonable rates in and of themselves;
also that a lower rate to; the local stations would not materially affect
the amount of goods: carried to those stations, or the volume of business
trangacted. The testimony -is. .of cons1derab1e length, and no attempt
will be made to quote from. the evidence for either side except from
the testlm,ony of one witness out of a number, as to competition exist-
ing at Atlanta. Mr. J. M. Culp, the general;trafﬁc manager of the
Southern Railway, was a witness for the defendants, and the following
extract is taken from hjs testimony, by questions and answers:

“Q. State whether the rates of freight from Ohio river points to Atlanta
are controlled by any, and, if so, to what, extent, by competition. A. They
are entirely controlled by competition. They. are controlled by competition
between' the railroads themselves, the railroads leading from the Ohio river
themselves, and controlled by comipetition from the Eastern seaboard. The
adjustmént ‘of rates on certaih of: the classes 18 'based upon the same rates
from Cincinpati to Atlanta ag from Baltimore to Atlanta. This is not true
of all classes,. but it is true of.a number of classes. Q. State whether there
is any such, competition at’ Calhoun, Adalirgville, Kingston, Cartersville, Ac-
worth, and Marietta as exists 'at Atlanta, Georgia. A. There is not the
‘game competition. There is competition existing up to Chattanooga,—strong
competition; ‘and the rates fixed by that competition are used In making rates
to these local stations. As I have before testiﬁed to these competitive rates
up to Chattanooga are added the ratés which" b,re the same for the Bame dis—
tance as the ré’tes of the Georgla coinmission ”

While the testlmony varies spmewhat the above is in line with the
testimony of all the witnesses for the defendants who testified on the
subject.  The present case was heard and decided by the interstate
commerce commission in 1892. At that time there had been no au-
thoritative determination of the question as to whether or not compe-
tition at a longer distance point would render the carriage of freight
to such point under substantially dissimjlar circumstances and condi-
tions from those existing at a shorter distance point within the mean-
ing of the fourth gection of the act to regulate commerce. Since that
time several case§ have been before the supreme court, and the ques-
tion thoroughly discussed. . It appears to be now ﬁnally settled by
the decision of the supreme court in the case of Interstate Commerce
Commission v. Alabama M. Ry. Co., 168.U. S. 144, 18 Sup. Ct. 45
In that case the substance of the decision by the supreme court may
be gathered from a headnote as follows:.

“Competition 'is one of the most obvious and efrective circumstances that
make the conditions under which a long.and short haul is performed sub-
stantially dissim;lar, and as such must have been In the ¢ontemplation of
congress ‘in the ‘passage of the act to regulate commerce. This is no longer
an open questi(m in this court.™ : .

In the case of Savannah Bureau of Freloht & 'l‘ransportatlon v.
Charleston. & 8. Ry. Co., 7 Interst, Commerce Com. R."'479, the 1n-



