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agent having authority in the premises, or upon the part of the
presept or former receivers herein, or of any attorney or represen-
tative of such receivers.” The court below, in passing upon the
exception taken to this finding, sustained the exception, and held
that the Atlantic & Pacific Railroad Company was liable for a pro-
portionate share of the penalty, costs, attorney’s fees, interest, etc.,
incident to the litigation, and fixed such proportion at 19.03 per
cent. as charged in the bill presented by the Southern Pacific Rail-
road Company to the Atlantic & Pacific Railroad Company. The
learned judge based this determination on the ground that the evi-
dence tended to show that Mr. Hazeldine, as solicitor for the At-
lantic & Pacific Railroad Company, had authority to act as such
solicitor for the company in respect to the matter of these taxes,
and that he, as such solicitor, consulted with the legal representatives
of the Southern Pacific Railroad Company in connection with the
very taxes in question, and acquiesced in and consented to the
contest made by the Southern Pacific Railroad Company against the
taxes in question. In this, we think, the learned judge was correct.
Had the Atlantic & Pacific Railroad Company desired to avoid the
additional penalty, attorney’s fees, interest, and costs incurred by
a failure to pay the taxes when due and when contested, it could
have offered its part of the taxes, and thereby absolved itself from
any liability in that direction. From the foregoing opinion it fol-
lows that the claim of the Southern Pacific Railroad Company for
taxes for the fiscal year 1887-1888 should be allowed and paid by the
receiver, amounting, after crediting certain sums previously stated,
to the ba]ance of $30,121.51, and that that part of the claim which
relates to the proportion claxmed for interest, costs of suit, attorney’s
fees, etc., be allowed as charged in the bill. The ]udgment and de-
cree of the circuit court will be affirmed.

LIVERPOOL & LONDON & GLOBE INS. CO. et al. v. OLUNIE. HART-
FORD FIRE INS. CO. et al. v. SAME. HANOVER FIRE INS. CO. et al.
v. SAME. AMERICAN FIRE INS. CO. et al. v. SAME. SPRINGFIELD
FIRE & MARINE INS. CO. et al. v. SAMB. '

(Circuit Court, N. D. California. June 27, 1898.)
Nos. 12,557, 12,563, 12,564, 12,566, and 12,667.

1. Equrry JURISDICTION —MULTIPLICITY OF SUITS—PARTIES —~MULTIFARIOUSNESS,
A court of equity will, in a single suit, take cognizance of a controversy,
determine the rights of all the parties, and grant the relief requisite to
meet the ends of justice, in order to prevent a multiplicity of suits, where
a number of parties have separate and individual claims and rights of
action against the same party, but all arise from some common cauge,
are governed by the same legal rule, and involve similar facts, and the
whole matter may be settled in one action brought by all these uniting
co-complainants.
& S5aME—INEQUITABLE CONDUCT OF COMPLAINT
The inequity which deprives a suitor of a right to justice in a court of
equity Is not general iniquitous conduct, unconnected with the act of the
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defendant which the complaining party states as his ground of action,
but it must be evil practice or wrong conduct in the particular matter or
transaction in respect of which judicial protection or redress is sought.
8. BAME—ILLEGAL COMBINATIONS.

The fact that a number of foreign insurance companies doing business in
a state are members of an alleged illegal combination to suppress com-
petition, ete., will not prevent them from maintaining a sult to enjoin the
state insurance commissioner from Iillegally revoking their certificates
of authority to do business in the state, and canceling their bonds.

4. FEDERAL CoURTS—FOoLLOWING STATE DECIBIONS.

The federal courts are bound by the decision of the supreme court of
California that a statute of that state is void, because, in disregard of an
express constitutional limitation on the power of the legislature, it at-
tempts to impose a tax for municipal purposes.

8. ForBIGN INSURANCE COMPANIES—POWERS OF STATE INSURANCE COMMISSIONER.
The power of the insurance commissioner of California to revoke the
certificate of authority under which a foreign company is doing business
In the state arises only (1) when such & company removes an action to a
federal court, and (2) when it becomes insolvent. Pol. Code, §§ 595, 600.
He can cancel its bond only when defective in form or substance, or when
the sureties are financially insufficient; and he has no power or discretion
to do either merely on the ground that such company is a member of an
fllegal combination to raise insurance rates, or because it refuses to pay

a tax which it claims Is illegal.

8. SaME—CONSTRUCTION OF STATUTE.

Pol. Code Cal. § 595, after enumerating certain duties of an insurance
commissioner, further requires him to “perform all other duties imposed
upon him by the laws regulating the business of insurance in this state,
and enforce the execution of such laws.” Held, that this does not enlarge
his jurisdiction, or confer on him any authority to perform a duty not
specified or to execute a purpose not sanctioned by the law.

T. C. Coogan (Wilson & Wilson, W. 8. Goodfellow, and John Gar-
ber, of counsel), for complainants.

Bridgford & Clunie and Andrew J. Clunie in pro. per. (George
D. Collins and Eugene F. Bert, of counsel), for defendant.

MORROW, Circuit Judge. Five bills in equity have been filed
by 62 fire insurance companies, doing business in the state of Cali-
fornia, against Andrew J. Clunie, insurance commissioner of the
state of California, to restrain him from doing certain acts which,
it is alleged, will cause the complainants irreparable injury. In
bill No. 12,557 the complainants are 34 foreign corporations, viz.
21 incorporated under the laws of Great Britain and Ireland, 2
under the laws of the dominion of Canada, 7 under the laws of the
empire of Germany, 2 under the laws of the republic of Switzerland,
1 under the laws of the colony of New Zealand, and 1 under the
laws of the kingdom of Sweden. In bill No. 12,563 the complain-
ants are 6 corporations incorporated under the laws of the state
of Connecticut. In bill No. 12,564 the complainants are 10 com-
panies incorporated under the laws of the state of New York. In
bill No. 12,566 the complainants are 5 companies incorporated under
the laws of the state of Pennsylvania. In bill No. 12,567 the com-
plainants are 7 companies incorporated under the laws of the states
of Massachusetts, New Jersey, Missouri, Minnesota, Wisconsin,
Rhode Island, and Louisiana. = The questlons presented for deter-
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mination in these severdl bills dre substantially, the same, “and ‘will
therefore be c0n§1dered tovether

The bills allege that the complamants are corporations formed
for the purpose of insuring against loss or damage by fire, and are
engaged in carrying onthe business of .fire insurance in the state
of California; ‘that, before commencmg the business, each of them,
in accardance w1th the faw of the Stafe, procured from the insur-
ance commissioner of the state, then in office, a certificate of author:
ity, authorizing it to transact insurance business in the state, and
paid to the commissioner therefor the sum of $20 for each certif-
icate as required by lawj -that these eertificates are still in force,
and have not been canceled, revoked, surrendered, or in any wise
impaired; that each of the complamants at all the times men-
tioned in the complaint, was, and has continued to be, and is, fully
solvent; that they have not at any time transferred or caused to
be transferred to the United States circuit court any:action com-
menced against them, of any of them, in a court of the state of
California; and that they have at all times comphed with the laws
of the state The bills allege, further, that in the year 1885 the
legislature of the state of California passed an act entitled “An act
to require the pavment of certain premiums to counties, and cities
and counties, by fire insurance ¢omparies not organized under the
laws of the state of California, but doing business therein, and pro-
viding for the disposition of such premiums”; that, by its terms,
this act purported to require the agents of corporations not incor.
porated under the laws of this state, but carrying on the business
of fire insurance therein, to pay to the county treasurer of every
county, or ‘city and county in this state, for the use and benefit of
the firemen’s fund of said county, or cit} and county, on the first
Monday in December of each year, a sum equal to 1 per cent. upon
the amounts of all premiums which, during the year or part of a
year ending on the last precedmg Monday of September, should
have been received by such agent or person, or any other person
or agent; actiig during such’ period for siich corporation so engaged
in such buginess, or should have been agreed to be paid to such
corporation of 1ts agents, for @ny'insurance effected or agreed to
be effected by such corporation 'within the limits of such county,
or city'and county; that this act is in violation of the constitution
of the 'state of California, and i§ null and void, and has been so ad-
judged by: the supreme court’ of the gtate of Cahforma' that, not-
Wlthstandmg the invalidity of Euch act, the defendant, as insurance
commissioner; claims and asserts ‘that the act of ‘the leglslature is
valid, -and tha't all foreign corporatlons carryihg on'the business
of fire insufancein this state are under obligations to pay said taxes,
and cldims and asdéerts’ that, ih case-of failure 8o to do, such foreign
corporations ‘may and should be ‘prevented from carrymg on the
business of fire insurance ih this state; that the defendant, as' in-
surance commissioner, further claims'and asserts that he has poWer
and ‘authority conferred ‘upon him by the laws of the state, as suc‘h
insuraricé’ commissioner, to enfor¢e the payment by said forei n
cdorporations’ of-sich ‘taxes, ¢, failing'in such payment, to cxc]u



LIVERPOOL & LONDON & GLOBE INS. CO. V. CLUNIE. 163

such corporations.from carrying. on the business of fire insurance
in this state; that none-of the complainants, have paid any taxes,
or percentages requu-ed to. be paid by, the act of the legislature
since the year 1885; that the amount.of such taxes:and percentages
remaining unpaid, and which would be due and payable by the com-
plainants if the said act of, the legislature were valid, is the sum of
$278,000 and upward,; . that the detendant a8 insurance commis-

sioner, demanded from each of the complalnants, in respect to the
busmess respectively transacted by them, the payment of said taxes
accrued since the year 1885, and demanded that such payment be
made, or that each of the compldmants cease the transaction of
insurance business in this state on or before the 1st day of Feb-

ruary, 1898; that the defendant threatens and intends, in case said
taxes be not paid as demanded, to revoke the certificates of au-

thority held by the complamants, -and forbid them from transacting
the business of fire insurance in this state, and threatens and in-

tends, after revoking said certificates of authorlty, to give notice to
the public, by advertisements in newspapers, that said certificates
have been revoked, and that complainants are forbidden to trans-
act the business of fire insurance in this state, and that all policies
of insurance and contracts made by them thereafter will be null
and void; that comp]amants have been transacting the business
of fire insurance in this state for a number of years; that each of
them has established agencies throughout the state of California
at divers places, and that each of them has expended large sums of
money in establishing said agencies, and in advertising their busi-

ness, and in prov1d1ng supplies therefor; that each of the complain-

ants has a large and valuable business in the state of California,
of the value of $20,000 and upward; that if the defendant be permit-

ted to carry his threats into execution, and revoke said certificates
of authority, complainants, and each of them, will be obstructed in
the conduct of their business, their customers and the public will
be deterred from accepting their policies of insurance, and will
insure their property with other insurance companies, and that the
business of each of the complainants, at present large and valuable,
will be utterly ruined and destroyed; that if the defendant be not
restrained by injunction, and be permitted to carry his threats into
execution, multiplicity of suits will result, in that each of the eom-

plainants will be compelled to commence an action for damages
against the defendant, and in that the defendant will commence
actions to recover penaltles against the'agents of each of the com-

plainants continuing to transacy business, pursuant to the provi-

sions of section 596 of the Political Code of the state of California;

that the complalnants are without adequate remedy at law in the
premises; that the injury threatened to them is irreparable; and
that the damages which will be sustained by them are difficult or
1mposs1b1e of exact ascertainment. The prayer of the bill in case
No. 12,557 is that it be adjudged by the decree of the court that the
act of the legislature of 1885 is null'and void, and that the com-

plainants ‘are not under any obhgatlon to pay. the taxes or percent-

ages, therem mentloned elther as a tax or as a condltlon of thelr"



164 " B8 FEDERAL REPORTER,

doing ‘the business of fire insurance in this state; that the defend-
ant be enjoined and restrained from revoking the certificates of au-
thom‘tfv, or any of them, issued to the complainants, or from in any
manner obstructing or mterfermg with the complamants, or any of
them, or their agents, in the transaction of fire insurance business
in the state of California, and for a writ of injunction pendente hte,
restraining the defendant from doing any of the acts mentioned in
the bill of complaint,

The bill of complaint in case No. 12,557 was filed January 21,
1898, and on the same day an order was 1ssued requiring the defend
ant to show cause, on February 7, 1898, why an injunction should
not issue as prayed for in the bill of complaint, and in the meantime
the defendant was restrained fromr doing any of the acts or things
mentioned in the bill of complaint, and thréatened by him, and
from revoking any of the certificates of authority theretofore issued
by the insurance commissioner of the state of California to the com-
plainants, or any of them, and from interfering with or obstructing
the complamants, or any of them, or their agents, in the transaction
of fire insurance business in the state of California. After the filing
of the bill, and after the order to show cause had been issued and
served, to w1t on the 28th day of January, 1898, the defendant ap-
peared before the judge of this court‘in chambers and asked for and
obtained a modification of the restraining order, striking therefrom
the provision restraining the defehdant from mterfermg with or ob-
structing the complajnants, or any of them, or their agents, in the
transaction of fire insurance businéss in the state of California.

On February 7, 1898, the complainants appeared, and filed a sup-
plemental bill of complaint, in which it is alleged that the modifica-
tion of the restraining order was obtained at about the hour of 3
o’clock p. m. on Friday, the 28th day of January, 1898, and that at
the hour of 12:30 o’clock p. m. on Saturday, the 20th day of January,
1898, ‘the defendant made and filed in his office an official order or
document wherein he recited that it appeared to him that the bonds
theretofore given by the complamants and each of them, were insuffi-
cient and invalid, and that he, as insurance commissioner, by virtue
of the powers vested in him by the laws of the state, did thereby
adjudge and determine each and every of said bonds to be invalid and
insifficient, and, accordingly, that each and every of the complain-
ants and then' agents were therefore .required to forthwith renew
said bonds by substituting valid and sufficient bonds duly approved
by him in place thereof; that saud order contained no other matter
or information than as herein sttteds save the names of the comparnies
whose bonds were declared to be invalid, their agents, and the dates
of filing the same, and that it in no w1se indicated wherein or for
what reasons the said bonds weré found or determined to be invalid
or insufficient; that, upon the complainants being notified by the
defendant that he clalmed that their bonds were invalid and insuffi-
cient, their attorneys called u;;-{u the defendant, and inquired in what
respect their bonds were invalid and 1nsufﬁc1ent that the defend-
ant refused to give any reply other than to refer to the order which
he had made; that inquiry was made as to whether it was claimed
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by him that any of the sureties upon any of the bonds were insolvent
or insufficient in point of financial capacity, to which inquiries the
defendant refused to make answer save to refer to the order he had
made; that the defendant was requested to furnish a form of a bond
or specify the terms of a bond which would be satisfactory to him)
with which request the defendant refused to comply. It is further
alleged that on the 30th day of January, 1898, the defendant made
the followmg statement, well knowing and intending that it would
be published in the newspaper, and thus give widespread clrculatlon
throughout the state:

“I have made my order, and my future action depends upon what the in-
surance ‘companies may have to say. Do I think they will furnish new
bonds? I think they will, but whether I will approve them is another ques-
tion. If the bond is not aeceptable, I bave the right to reject it, and deny to
the company a certificate to do business in the state. I shall certainly refuse
the bond of any company which is in arrears for the tax provided by the law
of 1885, " They claim, of course, that this has been declared unconstitutional
by the supreme court. Well, I don’t dispute that. I am aware that the
supreme court decided against the law on the ground that it was an attempt
on the part of the legislature to levy a municipal tax. Of course, under that
ruling it would be absurd to undertake the collection of the tax by process of
law; but, if the companies don’t desire to comply with what the law intends,
there is no reason why they should not be barred from doing business here.”

It is alléged that the bonds were in strict accordance with the
laws of 'the state, and in all respects valid and sufficient, and each
for the sum of $2,000; that prior to making the order of J anuary 29,
1898, the defendant d1d not make investigation of the facts concern-
mg the alleged invalidity or insufficiency of such bonds, and did not,
in fact, exercise any judgment or discretion in relation thereto; and
that’no’ fact or circumstance showing, or tending to show, the in-
validity or insufficiency of said bonds, or any of them, was ascertained
by or brought to the knowledge of the defendant, or existed in fact.
The bill contains further allegations derying the good faith of the
defendant in his statements and actions respecting the validity and
sufficiency of the bonds, his refusal to approve new bonds, and his
expressed intention to-refuse to approve any of the new bonds pre
pared and executed by the complainants unless they shall first pay
the taxes attempted to be imposed by the act of 1885. The. prayer
of the supplémental bill is that the “defendant be enjoined and re-
strained from furtkfér declaring or asserting to be invalid or insuf-
ficient the complainasnits’ bonds, or any of them, and from instituting
or causing to be instituted, or from inciting others to institute, any
suits, actions, or proceedings against complainants, their agents or
brokers, or any of them, and from in any way obstructing or interfer-
ing with complainants, or any of them, or their agents, in the transac-
tion of fire insurance business, and for a writ of injunction pendente
lite restraining the defendant from doing any of the acts mentioned
:in the supplemental bill. A second order was thereupon . issued, re-
quiring ‘the defendant to show cause, on February 14, 1898, why a
writ of injunction should not issue as prayed for in the supplemental
bill; and, pending thé hearing, the defendant was restrained from
further declaring or asserting the invalidity or: insufficiency of com-
plainants’ bonds, and from in any manner obstructing or interfering
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with' thei complainants; or-any of ?chem, oritheir ugents, in the transac-
tmn of fire insurance business. - .

It i¢ insisted on behalf of the- defendant that the aot of the legis
lature ofi 1885 is :not nulliand void,;and is not in violation of the
congtitution of the state.of Gahforma, or of the constitution of the
United States, but that it is.a valid and subsisting condition precedent
tb the transaction of business in said state by the corporations which
it affects. The defendant,has, however, in response to the order to
show cause, filed .a voluminous: affidavit, in which he alleges, among
other thmgs that, as insurance commissioner, he does not claim or
asgert, and never has claimed or. asserted, that he has power and
authorlty conferred upon him, by the laws of the state of California,
to enforce the payment by foreign’ corpordtions of the taxes provided
for' by the said act of the legislature, or, failing in such payment,
to exclude such corporations from carrying on the business of fire
insurance in the state; that; as-insurance commissioner, he does not
threaten or intend, and has never threaténed or intended, in case said
taxes be not paid on or before the 1st day of Februax-y, 1898, to re-
voke the eertificates of authomty held by the complamants, or to for-
bid them from transacting the business of fire insurance in the state;
that he will not earry any of the threats referred to in the bill into
execution, nor will he revoke any of -the certificates of any of said
complainants; nor will he'give public notice that he will carry such
threats intb execiition or revoke such: certificates, or any of them, nor
warn all or any persons that policies:of insurance or other contracts
made by them thereafter will be null and void, With regpect to the
matters set forth in the supplemental bill of complaint, defendant
alleges that no one of the complainants gave a bond pursuant to the
provisions of section 623 of the Political Code of California;. that de-
fendant, in rejecting the bonds offered and tendered by the complain-
ants, and in holding them to be insufficient and invalid, did so after
due examination and investigation. into the:matter, and in the
exercise of discretion conferred mpon him- by law. This allegation
is repeated in-other forms, but, in substance, the claim of the de-
fendant is that, in declaring the ‘bonds of the complainanis to be
invalid and msufﬁclent, he made full and complete investigation of
the: facts concerning their invalidity and insufficiency, and did, in
faet, exercise his official judgment.and discretion in relation thereto,
and did ascertain facts and circumstances showing, and tending to
-show, the invalidity and insufficiency of each and-all of said bonds,
and that he is ready and willing to approve of valid and sufficient
bonds when furnished by insurance companies authorized to do busi-
ness under: the laws of the state,~ The defendant further alleges that
‘the complainants sheuld not be heard nor permitted to prosecute
or maintain these: actions against the defendant, for the reason that
the complainants are now, and have been for many years, transacting
.insurance busihess in - the state of Califernia as members of a certain
illegal combindtion and compact known and;designated by the name
of the “Board of Pire Underwriters of the' Pagific”;  that the main
purpose of this:organization is to prevent and suppress competition
in the insurance business, to conirol the fixing of,'and to fix, the
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rates of premiums to be charged on msurance, to regulate and pre-
vent rebates, to fix the compensatlon for insurance business, to regu.
late premium collections, and to appoint agencies;’ that seven-eighths
of the insurance companies authorized to tramsact business in this
state are miembers of this combination. - The defendant sets forth
in full the constitution of the Board of Underwriters of the Pacific,
and claims that it necessarily results therefrom that the complain-
ants are engaged in carrying on business in an unlawful manmer, and
that the action of the complainants against the defendant is in fur-
therance of such unlawful interference; and, as evidence of the truth-
fulness ‘of this charge, he refers to a circular dated February 24,
1898, addressed to the local fire insurance agents in this state by the
Board of Fire Underwriters of the Pacific, concerning the action of the
insurance commissioner in declaring the bonds of thé complainants
invalid, the proceedings in this court, and the fact that the compa-
nies are conducting business as usual.

A preliminary objection has been made by the defendant that the
bills are multifarious, on the grounds that, while it appears that
the complainants are all interested in the question involved in the
controversy, their interests are otherwise severable, distinct, and
independent, and that they are therefore not entitled to unite in these
several actions. As this objection is directed to matters appearing
on the face of the bills, it should properly be raised by demurrer.
It is, however, urged as a parol exception to the legal sufficiency of
the bills under rule 67 of this court. The exception cannot be sus-
tained. A court of equity will, in a single suit, take cognizance of
a controversy, determine the rights of all the parties, and grant the
relief requisite to meet the ends of justice in order to prevent a mul-
tiplicity of suits, where a number of persons have separate and indi-
vidual elaims and rights of action against the same party, but all
arise from some common cause, are governed by the same legal rule,
and involve similar facts, and the whole matter may be settled in one
action brought by all these persons uniting as co-plaintiffs. Pom.
Eq. Jur. §§ 243, 245, 255, 269; Libby v. Norris, 142 Mass. 246, 7 N. E.
919; Osborne v. Railroad Co., 43 Fed. 824; Railroad Co. v. Gibson,
85 Ga. 1, 11 8. E. 442; Sang Lung v. Jackson, 85 Fed. 502, 504;
Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418.

The case of Scott v. Donald, 165 U. 8. 107, 17 Sup Ct. 262, cited
by the defendant as sustalnlng his ob]ectlon is, in my op1n10n, not
opposed to this doctrine. It appears in that case that James Donald,
a citizen of the United States.and of the state of South.Carolina, in
his own behalf and on behalf of all other persons in the state of South
Carolina as importers for their own use and consumers of wines, ales,
and spirituous liguors, the products of other states and foreign coun-
tries; filed a bill in -equity against J. M. Scott et al., claiming to act
as constables of the state of South Carolina, and all other persons
whomsoever claiming to act as constables, or as county sheriffs,
municipal policemen, or executive officers or county sheriffs, or in
any .capacity whatsoever under or by virtue of a certain act of the
legislature of the state of South Carolina.  The action was 'to re-
strain the defendants from forcibly entering or attempting to search
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the.dwelling house of the plaintiff for liquors of the character men-
tioned, and from hindering and preventing the plaintiff or any other
person from importing, holding: possession, and using the said liquors
80 imported. A preliminary injunction was issued as prayed for
in the bill of complaint, and -afterwards, upon the pleadings and
agreed statement of the facts, the injunction was made perpetual.
In the supreme court of the United States, upon a writ of error, the
decree was affirmed, but restricted to the parties named as plaintiffs
and defendants in the bill. The objection to the decree as to par-
ties not named as plaintifis was that as to them the complainant as-
sumed to act in a representative capacity for a class of numerous
persons situated like himself with respect to the matter in contro-
versy. 'The court held that such a state of facts was too conjectural
to furnish a safe basis upon which a court of equity ought to grant
an injunction, meaning, of course, an injunction in faver of plain-
tiffs, and binding upon defendants not mamed in the bill; for the
court expressly held that the complainant was entitled to an injunc-
tion against those defendants who had despoiled him of his property,
and who were threatening to continue to do so, and upheld the decree
of the circuit court to that extent. In the present case the plain-
tiffs do not act in a representative capacity, but all are parties to the
several bills, by a classification under which the plaintiffs in each
suit have the same corporate rights and are under the same corporate
obligations with respect to the business in which they are engaged.

I Smyth v. Ames, 169 U. 8. 466, 18 Sup, Ct. 418, the supreme court
had before it three cases involving the constitutionality of an act
of the legislature of the state of Nebraska, regulating railroads,
classifying freights, fixing reasonable maximum rates, etc. There,
as, here, all the plaintiffs were interested in the subject-matter of
the controversy, but were classified in three suits with respect to
their rights under certain corporate franchises. The opinion of
the court with respect to the guestion as to what community of
interests will entitle plaintiffs to unite in one action to avoid a mul-
tiplicity of suits is peculiarly applicable to the facts in the cases
at bar, and appears to determine the question beyond controversy.
The court says: | :

“In these cases, the plaintiffs, stockholders in the corporations named, ask
a decree enjoining the enforcement of certaln rates for transportation, upon
the ground that the statute prescribing: them is repugnant to the constitution
of the United States. TUnder the 'principles which in’ the federal system
distinguish cases In law from those in equity, the cireuit court of the United
States, sitting ' in'equity, can maké a comprehensive decree covering the
whole ground of controversy, and thus avoid the multiplicity of suits that
would inevitably arise under the statute. ,The carrigr is made liable not only
to individual persons for every act, matter, or thing required to be done, but
to a fine of from $1,000to $5,000 for the first offense, from $5,000 to $10,000
for the second offense, from $10,000 to $20,000 for the third offense, and $25,-
000 for every subsequent offense. The transactions along the line of any one
of these raliroads, out of which causes of action might arise under the stat-
ute, are so numerous and varied that the Interference of equity could well
be justified upon the ground that a general decree, according 'to the prayer of
the bills, would avoid a multiplicity :0f suits, and give a remedy more certain

and efficacious than could be given in any proceeding instituted against the
company in a courf of law; for a court of law could only deal with each sep-
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arate transaction Involving the rates to be charged for transportation. The
transactions of a single week would expose any company questioning the
validity of the statute to a vast number of suits by shippers, to say nothing
of the heavy penalties named in the statute. Only a court of equity is com-
petent to meet such an emergency, and determine once for all, and without
a multiplicity of suits, matters that affect not simply individuals, but the in-
terests of the entire community as involved in the use of a public highway,
and in the administration of the affairs of the quasi public corporation by
which such highway is maintained.”

It is further objected by the defendant that the complaijnants
should not be allowed to come into a court of equity for relief; and
in support of this objection he invokes the maxim that he who comes
into a court of equity must do so with clean hands. The inequita-
ble conduct charged against the complainants is that they are mem-
bers of an illegal combination and compact known and designated
by the name of the “Board of Fire Underwriters of the Pacific”;
that the main purpose of this association is to prevent and suppress
competition in the insurance business in this state, to control the
fixing of premium rates to be charged on insurance, to reguiate and
prevent rebates, to fix compensation for insurance, to regulate
premium collections, and to appoint agencies; that seven-eighths
of the insurance companies authorized to transact business in the
state are members of this confederation. 1In opposition to this
charge, the affidavit of Rolla V. Watt, who is the general manager
of the Royal Ingurance Company and the Queen Insurance Company,
and also a member of the executive committee of the Board of Fire
Underwriters of the Pacific, alleges that the last-named association
is not an incorporation or association formed for business pur-
poses, and is not conducting any independent business on its own
behalf; that it is merely the agent of the geveral insurance com-
panies carrying on business in this state which are members there-
of for the more convenient transaction of business between them-
gelves; that it has not nor does it attempt to exert any influence
or control over persons or corporations who are not members there-
of; that its purpose is not to stifle competition, nor to restrict the
amount of insurance business done, but, by co-operation, to induce
owners of property to take greater precautions to avoid loss and
damage by fire, and to adopt inventions and other means to that
end, such inducement being effected by reducing rates of premium;
also to prevail upon the several municipalities of the state to main-
tain fire departments, and adopt means and inventions of preventing
and suppressing loss by fire, to assist the public authorities to.
prosecute and condemn persons guilty of arson, and by divers other
means and ways to decrease the amount of loss by fire, and to re-
duce the hazards of the fire insurance business, and also to estab-
lish rates of premium which are reasonable and uniform and only
fairly remunerative, based upon the combined experience of all the
members thereof; that a large number of insurance companies do-
ing business in this state are not members of said Board of Fire
Underwriters; that said insurance companies so doing business in
this state, and which are not members of said association, have
in fact the capacity to transact all the insurance business in this
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state if the same were intrusted to them, and might do so with
sdfety to'themselves, by reinsuring with other insurance companies
in the United States, in ;which there are, in number, 175 or there.
about. : It:will not be necessary to enter into a discussion of the
facts thus presented for the purpose of determining-the legality ot
the Board of Underwriters in this dction, or to aseertain how far:
its acts are open to just criticism. It is manifest that, if such a-
controversy is disclosed, it is foreign to the one now before the
court..: The maxim that he who comes into equity must come with
clean hands has-its limitations. It does not apply to every uncon-
scientious act or inequitable conduct on the part of the complain-
ants. The inequity which deprives a suitor of a right to justice
in a court of equity is not general iniquitous conduct unconnected
with the.-aet of the defendant which the complaining party states
as his ground or cause of action, but it must be evil practice or
wrong conduet in the particular matter or transaction in respect to
which judicial protection or redress is sought. Woodward v. Wood-
ward, 41 N. J. Eq. 224, 4 Atl. 424; 1 Pom. Eq. Jur. 399.

The declarations of the defendant, in his affidavit, disclaiming all
power and authority as insurance commissioner to .enforce the pay-
ment of the taxes provided for by the act of the legislature of 1885,
and the power to exclude foreign insurance corporations from the
state who fail to pay such taxes, and his further disclaimer of any in-
tention to revoke their certificates of authority to transact fire in-
surance business in the state, would dispose of that feature of the
controversy, but for the fact that the defendant insists that the act
of 1885 is constitutional, and a valid.and subsisting condition pre-
cedent to the transaction.of business by the corporations to which it
relates, and the fact that prior to the commencement of these suits
he had so notified the 34 foreign insurance companies constituting
the complainants in case No. 12,557, officially in writing, and had
demanded that they should forthwith comply with the terms of the
law, and make the payments therein required, or that they should
cease the transaction of fire insurance business in this state. This
notice called the attention of the insurance companies to section 595
of the Political Code of the state, providing that “the insurance com-
missioner * * * maust issue a certificate of authority to transact
insurance business in this state to any persons in a solvent condition,
who have fully complied with the laws of this state, and are in no
wise in arrears te the state, or to any county or city. of the state,
for fees, licenses, taxes, or penalties accrued upon business previously
transacted :in-‘the state.” The notice also called attention to the
fact that in the same section it was made the duty of the insurance
commissioner:to perform “all other duties imposed upon him by the
laws regulating the business of insurance in this state, and enforce
the execution:of -such laws,” and that:in section 596.0of the same
Code, it was provided that “no person or-company .must transact in-
surance buniness in this state without first precuring from the in;
surance commissioner a‘certificate of authority, as: in-thig chapter
provided.” This notice was issued from the.officeidf the commissioner
on December 81, 1897, and does' hot ‘appear to have:been recalled or
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suspended except in so far-as it may be deemed to be inconsistent
-with the declarations contained in the defendant’s affidavit on the
present hearing.. Moreover, the defendant, in declaring the bonds of
all the compliinants insufficient and invalid, on the 29th day of Janu-
ary, 1898, without previous notice, undertook to deprive the complain-
ants of their authority to transact business in this state, and to
compel them to furnish new bonds and to procure new certificates.
'No reason was given in the order for this action, and the charge that
it was an arbitrary proceeding is supported by the fact that the bonds
which the defendant declared insufficient and invalid were made out
on forms prescribed by the insurance commissioner of the state, and
two of them had been previously accepted and approved by the defend-
ant himself. It appears, further, that, on the 30th day of January,
1898, the defendant made this declaration:

“I have made my order, and my future actlon depends upon what the In-
surance companies may have to say. Do I think they will furnish new bonds?
I think they will, but whether I will approve them is another question. If
the bond is not acceptable, I have the right to reject it, and deny to the
company a certificate to do business in the state. I shall certainly refuse
the bond of any company which is in arrears for the tax provided by the law
of 1885, They claim, of course, that this has been declared unconstitutional
by the supreme court. Well, I don’t dispute that. I am aware that the 3u-
preme court decided against the law on the ground that it was an attempt
on the part of the legislature to levy & municipal tax, Of course, under that
ruling it would be absurd to undertake the collection of the tax by process
of law. Butf, if the companles don’t desire to comply with what the law
intends, there is no reason why they should not be barred from doing busi-
ness here.”

It is manifest from this statement that the original purpose of the
defendant was to compel the insurance companies not incorporated
by or under the laws of this state to pay the taxes provided for in
the act of March 3, 1885; and, notwithstanding the positive assertions
.of the defendant in his affidavit to the contrary, it is not clear that he
has entirely abandoned that purpose. There is, indeed, some ground
for believing that he is endeavoring to accomphsh mdlrectly what he
is not able to accomplish directly, and it therefore becomes important
to determine preliminarily the validity of the act of March 3, 1885.

The constitution of the state of California, adopted in 1879, pro-
vides, in article 11, § 12, that:

“The legisiature shall have no power to impose taxes upon counties, cities,
towns, or other public or municipal corporations, or upon the inhabitants or
property thereof, for county, city, town, or other municipal purposes, but may,
by general laws, vest in the corporate authorities thereof the power to assess
and collect taxes for such purposes.”

Pursuant to this provision of the constitution, the legislature es-
‘tablished a uniform system of county and township governments by
-the act approved March 14, 1883 (St. 1883, p. 299), and provided for
the organization, incorporation, and government of municipal eorpo-
rations by the act approved March 13, 1883 (St. 1883, p. 93). By
these acts, the legislature, as required by the constitution, vested
in the county and municipal corporations of the state full power
and authority to assess and collect taxes for county and municipal
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purposes, Notwithstanding this distribution of the power of taxation
for local purposes, the legislature; by the act of March 3, 1885, under-
took to exercise that power for the purpose of raising a revenue from
foreign insurance companies to establish a firemen’s relief fund, to be
disbursed locally. The first section of the act provided- that every
agent of every fire insurance corporation or company not incorporated
under the laws of the state should pay into the hands of the treasurer
of the county, or city and county, in the state, a sum equal to 1 per
centum. upon the amount of all premiums which, during the year,
or part of a year, ending on the last preceding first Monday of Sep-
tember, shall have been received by such agent or person, or any other
person- or agent acting during such period for said corporation or
company 8o engaged in said business, or which shall have been agreed
to be paid such corporation or company, or his or their agents, for
any insurance effected, or agreed to be effected, by such corporation
or company, against loss or injury by fire upon property situate within
the limits of said county, or city and county. The second section re-
quired. that' the tax provided for by the act, when paid or collected
by ‘the' person or officer entitled thereto, should constitute a fund,
to be known and designgted as the “Firemen’s Relief Fund,” of the
county, or city and county, in which the property insured, or agreed
to be insured, is situated. The third ‘section provided that such fund
should be under the exchisive control of the fire commissioners, or
other governing body of the fire department or fire departments of
such county, er city and county, under such regulations as the board
of supervisors thereof might prescribe. The other sections of the
act provided for the disposition of the fund thus raised, authorizing
them to be disbursed by officers and to members of the fire depart-
ment of the city, or the city and county, to whose treasurer they were
required to be paid. 8t..Cal: 1885, p. 13.
In 1886 the city and county of San Francisco brought suit in the
superior court of the city and county of San Francisco to recover
from the Liverpool & London & Globe Insurance Company the sum
of ‘$441.36, alleged to be due under the provisions of this act. The
defendant demurred to the complaint, on the ground that the act was
unconstitutional and void. ~The demurrer was overruled, and a judg-
ment entered in favor of the plaintiff. On appeal to the supreme
eourt of the state, the judgment was reversed, the court holding that
the act attempted to impose a charge for the purpose of revenue, and
“was a tax imposed by the legislature of the state for municipal pur-
poses, and therefore unconstitutional and void, and that, as a con-
dition upon which foreign corporations might be permitted to do
business in the state, it was void, for the reason that the legislature
could not exercise a power clearly denied to it by the constitution
of the state. San Francisco v. Liverpool & L. & G. Ins. Co., 74 Cal.
113, 15 Pac. 8380. This decision certainly disposes of the contention
that the terms of the act may be enforced as a condition, if not as a
tax; and, as'it"is a construction placed by the highest court of the
" state upon its own constitution and statute, it is binding upon this
court, and must be followed. Forsyth v. Hammond, 166 U. 8. 506,
518, 17 Sup. Ct. 665. R L . :
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In Norton v. Shelby Co., 118 U. 8. 425, 6 Sup. Ct. 1121, certain per-
sons who undertook to act as county commissioners were adjudged
to be usurpers as against others who were lawful officers; and it
was held by the supreme court that, as the act of the legislature
which created the board of commissioners was unconstitutional, there
were no de facto officers, and therefore no de jure officers; and, an-
swering the argument that a legislative act, though unconstitutional,
might in terms create an office, and that nothing further than its
apparent existence was necessary to give validity to the acts of the
assumed incumbent, Mr. Justice Field, speaking for the court, said:

“An unconstitutional act is not a law. It confers no rights. It imposes no
duties. It affords no protection. It creates no office. It is, in legal contem-
plation, as inoperative as though it had never been passed.”

But, as the defendant does not now claim that he can enforce this
law against the complainants, this feature of the case may be dis-
missed without further comment, except to say that the defendant’s
action, on January 29, 1898, in declaring that the complainants’ bonds
were insufficient and invalid, cannot be justified for the reasons given
by him in his statement of January 30, 1898. He then declared that
he would certainly refuse the bond of any company that was in ar-
rears for the tax provided by the act of 1885. This declaration was,
in effect, a notice that the bonds of the 83 insurance companies, which
he had adjudged insufficient and invalid on the 29th day of January,
1898, had been so adjudged by reason of such arrearage.

We come now to the consideration of the defendant’s action in
declaring the bonds in question insufficient and invalid, aside from
the reasons given by him for such action on January 30, 1898. It is
contended, on behalf of the defendant, that the complainants were not
entitled to know his reasons; that he was exercising quasi judicial
powers in passing upon the sufficiency and validity of their bonds;
and that his action in that respect cannot be reviewed by the eourt
in this proceeding. ‘

Section 595 of the Political Code of California provides that:

“The insurance commissioner must receive all bonds and securities of per-
sons engaged in the transaction of insurance business in this state, and file
and safely keep the same in his office, or deposit them as provided in this
article. He must examine and inspect the financial condition of all persons
engaged, or who desire to engage, in the business of Insurance; issue a
certificate of authority to transact insurdance business in this state to any
persons in a solvent condition, who have fully complied with the laws of this
state, and are in no wise in arrears to the state, or to any county or city of
the state, for fees, licenses, taxes, or penalties accrued upon business previ-
ously transacted in the state; determine the sufficiency and validity of all
bonds and other securities required to be given by persons engaged, or to be
engaged, in insurance business, and cause the same to be renewed in. ecase
of the insufficiency or invalidity thereof. * * *”

Section 623 of the same Code provides that:

‘“The commissioner must require every company, association, or individual,
not incorporated under the laws of this state, and proposing to transact in-
surance business by agent or agents in this state, before commencing such
business to file in his office a bond, to be signed by the person or firm, officer
or agent, as principal, with two sureties, to be approved by the commissioner,
in the penal sum of two thousand dollars for each insurance company, asso-
ciation, firm, or individual for whose account it is proposed to collect premi-
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ums of ingurance in this state,' the conditlons of such bonds to be as follows:
(1) That the person or firm, agent or officer, named therein, acting on behalf
of the coinpany, association, firm or. ipdividual named therein, will pay to the
treastter of the county, or city and county, in which the principal office of
the agency is located,'Such sum per quarter, quarterly in advance, for a
license 'to:transact an insurance-business, or such other license :as may be
imposed-by law, so long as'the agency remaing in the hands of the person or
firm, officer or agent, named as principal in the bond. (2) That the person
or firm, officer or aéent will pay to the state all ‘stamps or other duties on
the gross amounts itisured 'by them, in the manner and at the time prescribed
by law, inclusive of renewals on existing policies. - (8) That the person, firm,
agent, or corporation named therein will conform to all the previsions of the
revenue and other laws made to govern them »

It is alleged in the bill of complamt ‘that the bonds of the com-
plainants, which the defendant adjudged to be insufficient and in-
valid, were each of them given pursuantito the provisions of this
gection of the Political Code; that no previous notice was given
‘to the complainants of the alleged insufficiency or 1nvahd1ty of
said bonds, or any of them, nor was any opportunity given to the
corhplamants, or any of them, to renew said bonds, or any of them;
that the bonds were in fact according to the form which had been
prov1ded for many years last past by suecessive insurance commis-
sioners of this state, and were in form and substance such as had
been acéépted and approved by the defendant himself since he had
been insurance commissioner. A copy of the form of the bond
furnished by each of the complainants is.attached to the bills of
complaint, from which it appears that the terms and conditions of
the bonds:are strictly in accordance with the requiremeénts-of the
statute.: It appears, further; that the-defendant was appointed
insurance commissioner March 8, 1897, ‘and again on May 18, 1897.
He qualified on May 19, 1897, under’ the last appointment; and from
the last date, if not before he discharged the duties of insurance
commissioner, From May 19, 1897, t6 January 29, 1898, without
any objection whatever, he treated complamants’ bonds as vahd and
subsisting obhgatlons, securing the’state against any" default on
account .of taxes, and entitling the complalnants to transact insur-
ance business in this state. ~ But, assuming that after investiga-
tion the defendant did discover that the securities of these bonds
were not sufficient, or that the conditions of the bonds were not in
accordance with the statute, was it not his duty, as anh officer of .
the state, charged with the administration of the laws regulating
the business of insurance, to notify the complainants of the defect,
and require that the law should be observed? He was authorized
to cause a renewal of insufficient and invalid bonds; but how could
the complainants furnish sufficient and valid bonds by renewal un-
less they were advised in what particular they were defective?
The practical difficulties arising out of & refusal to give such a no-
tice is well illustrated by the proceedings which took place before
the commissioner after he made his order of January 29, 1898, de-
claring the bonds insufficient and invalid. He was asked by the
complainants in what respect the bonds were insufficient and in-
valid, and he refused to reply other than to refer to the order he
had made. He was asked if the bonds were defective in form, or
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whether he claimed the sureties were insolvent or insufficient in
point of financial ability, . He was. also asked to:furnish the form
of a bond, or specify the terms of a bond- that would be satisfac-
tory, but to all these inquiries he gave no further information than
to refer to the terms of his order. It appears, however, that the
defendant did, as insurance commissioner, on the lst day of Feb-
ruary, 1898, accept from . the Continental Insurance Company of
New York a bond in the identical form of the bonds adjudged to
be insufficient and invalid on January 29, 1898; and on the 2d day
of February, 1898, he accepted the American Surety Company of
New York as a surety on the bond of the United States Fidelity &
Guarantee Company of Baltimore. The complainants, acting upon
the supposition that bonds in the formn and with the surety of the
bonds which the commissioner had accepted would also be accepted
from them, prepared renewal bonds in such form and with such
surety, and on February 3, 1898, deposited them with the defendant,
as insurance commissioner. On the 7th day of February, 1898, the‘
defendant made an order adjudging and determining that each and
every one of these renewal bonds was invalid and insufficient, and
declined to approve or file the same. Theé order is preceded Wlth
a written opinion, in. which the commissioner states his objections
to these renewal bonds. These objections are, in substance, as fol-
lows:

(1) Tt is objected that each of the companies executing the bonds
is 2 member of the organization or association known as the “Board
of Underwriters of the Pacific”; that the purpose and effect of this
association is to create a monopolv of the fire insurance business
in this state, which, in the opinion of the commissioner, is unlaw-
ful, and against public policy and the interests of the state; and
that no foreign corporation can come into the state, and enter into
such an agreement, become a member of such association, and law-
fully continue to transact business in this state.

(2) It is objected, against the bonds of the 34 foreign insurance
companies, that the whole of the capital stock of such companies
had not been paid up.

Section 15 of article 12 of the constitution of this state prowdes
that:

“No corporation orgamzed outside the limits of thls state shall be allowed
to transact business within this state on more favorable conditions than are

prescribed by law to similar corporations organized under the laws of this
state.”

And section 424 of the Civil Code of the state provides that:

“The entire capital stock of every fire or marine insurance corporation must
be paid up in cash within twelve months from the filing of the articles of
incorporation, and no policy of insurance must be issued or risk taken until
twenty-ﬂve per cent. of the whole capital stock is paid up.”

The commlssmner holds, under these constitutional and statu-
tory prov1s1ons, that no foreign corporatlon organized for more thav
one year is entitled to transact business in this state unless its en
tire subscribed capital. stock has been paid up. . ‘

(3) 1t is objected that the consent of the stockholders of the for-
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eign’ corporations had not been obtained for their individual and
personal liability for the debts and liabilities of the corporations,
as provided in section 322 of the Civil Code of the state. That sec-
tion provides:

“Each stockholder of a corporation is 1ndlvldually and personally liable for
such proportion of its debts and liabilities as the amount of stock or shares
owned by him bears to the whole of the subscribed capital stock or shares of
the corporation, and for a like proportion only of each debt or claim against
the corporation. * * * The liability of each stockholder of a corporation
formed under the laws of any other state or territory of the United States,
or of any foreign country, and doing business within this state, shall be THe
same as the liability of a stockholder of & corpors,tlon created under the con-
stitution and laws of this state.”

(4) It is objected that complainants do not maintain an office or
place in this state for the transaction of their business, where trans-
fers of stock can be made, and in which shall be kept (for inspec-
tion by every person having an interest therein, and legislative com-
mittees), books in which shall be recorded the amount of capital
stock subseribed, and by whom, the names of the owners of the
stock, and the amounts owned by them respectively, the amounts of
stock paid in, and by whom, the transfers of stock, the amount of
their assets and liabilities, and the names and places of their offi-
cers, as provided in section 14, art. 12, of the constitution of the
state. That section provides:

“Every corporation other than religious, educational, or benevolent, organ-
ized or doing business in this state, shall have and maintain an office or place
in this state for the transaction of Its business, where transfers of stock shall
be made, and In which shall be kept, for inspection by every person having an
interest therein, and legislative committees, books in which shall be recorded
the amount of capital stock subscribed, and by whom; the names of the
owners of its stock, and the amounts owned by them respectively; the amount
of stock paid in, and by whom; the transfers of stock; the amount of its
assets and liabilities, and the names and place of residence of its officers.”

(5) It is alleged: That in certain states of the Union the certif-
icates of authority or license to transact insurance business in such
states are of annual duration. That section 622 of the Political
Code of California provides that:

“When by the laws of any other state or country, any taxes, fines, penalties,
licenses, fees, deposits of money, or of securities, or other obligations, or pro-
hibitions, are imposed on insurance companies of this state, doing business
in such other state or country, or upon their agents therein, in excess of such
taxes, fines, penalties, licenses, fees, deposits of securities, or other obligations
or prohlbltions, imposed upon insurance companies of such other state or coun-
try, so long as such laws continue in force, the same obligations and prohibi-
tions of whatsoever kind must be imposed upon insurance companies of such
other state or country doing business in this state. * * *”

—That the effect of this retaliatory law upon the insurance com-
panies, from such states as provide for an annual certificate, is to
limit the cerfificate of authority issued to them under the law of
the state to ohe year. It is accordingly objected that all such com-
panies who have not procured renewed certificates within one year
are transactmg business in this state confx'ary to law. ‘
The commissioner concludes his opinion with the statement that:



LIVERPOOL & LONDON & GLOBE INS. CO. V. CLUNIE, 177

“There are many other objections, founded upon the laws of this state,
which I believe to be sufficient to justify me in withholding approval from
these bonds, and In denying the applications to file same. I have carefully
examined the said bonds, and the manner of their execution, and, with the
exception of those furnished by the Home of New York and Phcenix of Hart-
ford, I believe them to be insufficient in form and substance; and as to the
two excepted, while not open to all the objections to which the others are sub-
ject, I am not satisfied as to their execution.”

The commissioner thereupon adjudged and determined that each
and every of said bonds was “invalid and insufficient.”

We have in these objections the opinion of the commissioner con-
cerning the renewal bonds, but he says nothing whatever about the
original bonds, the sufficiency and validity of which are the essential
questions involved in this controversy. It was assumed, however,
upon the argument, that the objections of the commissioner to the
renewal bonds were also applicable to the original bonds, and they
will be so considered.

With respect to the first objection, it is sufficient to repeat what
has been said before,—that the question raised is immaterial. It is
a fact, howerver, that the question whether the Board of Fire Under-
writers of the Pacific is an unlawful association or its purpose ille-
gal was before this court in Continental Ins. Co. v. Board of Fire
Underwriters of the Pacific, 67 Fed. 310. The subject was there
discussed by Judge McKenna (now Mr. Justice McKenna of the
supreme court) with great care, and the authorities relating to un-
lawful combinations elaborately reviewed. The learned judge ar-
rived at the conclusion that the association was lawful and its pur-
pose legal.

With respect to the other objections, it will not be necessary in
these proceedings to ascertain to what extent the complainants in
the transaction of insurance business in this state are subject to the
constitutional and statutory provisions upon which the objections are
based. The scope of the commissioner’s power to declare bonds in-
sufficient and invalid must be determined on other grounds.

It will be observed that no objection is made by the defendant to
the sufficiency of the sureties on any of these bonds, and, with the
exception of the general objection that the commissioner believes the
bonds “to be insufficient in form and substance,” no objection is made
to their form. He points out no defect in the terms of any of the
bonds, and does not claim that any of the conditions required by the
statute have been omitted therefrom. The objections he has made,
and which appear to have been prepared with some degree of care,
are directed to matters that in no way affected the sufficiency or
validity of the bonds under which the complainants were transacting
insurance business in this state on the 29th day of January, 1898.
The claim made on behalf of the defendant, that the statute clothes
the insurance commissioner with a discretionary power in deter-
mining the sufficiency and validity of the bonds furnished by insur-
ance companies, and that, in the exercise of this discretion, his acts
cannot be reviewed by the courts, is not controverted by the com-

plainants. They admit that if the solvency of the sureties to these
88 F.—12 ‘
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bends was disputed; and the commissioner should:in good faith insti-
tuté an inquiry to determine that'fact, and, upon the evidence, should
adjidge that the bonds were mot sufficient in point of financial abil-
ity. to .gecure. the. state in the full principal sum of the bond, the
judgment. of the commissioner would be final, and not subject to
review by the courts. - ¥t may be admitted, further, that, if the con-
ditions of these bonds were such that théy did not conform to the
requirements of the statute, the judgment of the commissioner acting
in good faith upon the question of their validity would be final, and
not subject to review by the.courts. :But here we have the question
whether ‘the commissioner has the power to adjudge that the bonds
‘of the insurance companies. are insufficient and invalid for other and
different: reasons, and .because, in. his opinion, the companies have
asBociated themselves together in an unlawful combination, or have
not complied with some law of the state. These bonds contain the
condition that the insurance company will “conform to all the pro-
visions of the revenue and other laws made to govern them.” Is
it possible that npon the breach of this condition, and for that reason,
the commidsiener has the power to declare these bonds invalid?
Manifestly not.- The validity of the bond is the security which the
state has:for the enforcement of the law. But it may be said that the
action of the commissioner had reference to the future, and not to the
past;.that, having discovered that the insurance companies were not
complying with the law, he proposed to terminate their disobedience by
canceling their bonds, and, by refusing to approve and file renewal
bonds, compel them to leave the state. This is, in effect, exercising the
power of revoking their certificates of anthority to transact business in
this state.:- If the commissioner has this power under such conditions,
it must:.be found in the law in plain and explicit terms. It ought
not to be matter of inference or the subject of mere conjecture. It
should be pesitive and distinct, and in accordance with the manifest
intent -and purpose of the legislature. The commissioner has the
power to revoke certificates of anthority under which insurance com-
panies are entitled to transact business in this state. This power is
elearly and distinctly given in the statute, but the conditions under
which it'may be exercised are also. clearly stated. By section 595 of
the Political Code of California it is provided that the commissioner
may- revoke: the certificate of any foreign corporation.or company
authorizing it-to do business in this state whenever “such corporation
or company-shall transfer or cause to.be transferred an action to the
United States circuit court.” By.section 600 of the-same Code it is
provided that, “whenever the cominjssioner ascertains that any per-
son engaged in-the insurance business is insolvert within the mean-
ing of this chapter, he must revoke the certificate granted, and send
by mail to such person, addressed to him at his principal place of
business, or.deliver to him: personally, notice of such revocation,” ete.
These are the only conditions under which the commissioner is au-
thorized by .the laws of the state to revoke a certificate, and, by a
well-known ‘rule of interpretation, the authority cannot be extended
to: other conditions .or: circumstances not. mentioned in the statute.
Suth. St. Const. Law, § 392.
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' We find, then, that, while the power of the commissioner in deal-
mg with the bonds of the: insurance companies and with the certifi-
cate of authority: granted them to tramsact business in the state is
¢learly defined, it is, nevertheless, limited in its seope, and does not
include the authority to declare complainants’ bonds insufficient
and invalid for any of the reasons disclosed in the defendait’s affida-
vit. - How, then, can it be said that he was acting within his juris-
diction in the exercise of a legal discretion? It is true that in section
595 of the Political Code, after enumerating certain duties of the com-
missioner, he is required to “perform all other duties imposed upon
him by the laws regulating the business of insurance in this 'state,
and enforce the execution of such laws.” But this provision certainly
does not enlarge his jurisdiction, or confer upon him any power or
-authority to perform a duty not specified, or to execute a purpose
not sanctioned by the'law. U. 8. v. Doherty, 27 Fed. 730, 733; U.
S. v. Kirby, 7 Wall. 482, 486. “Notwithstanding the words of the
commission give authority to the commissioners to do according to
their discretion, yet their proceedings ought to be limited and bound
with the rule of reason and law.” Rooke’s Case, 5 Coke, 99.

The duty the commissioner is required to perform in enforcing the
execution of the laws against domestic insurance companies is clearly
pointed out in section 601 of the Political Code, where it is provided:

“In case any person, upon the requisition of the commissioner, fails to make
up the deficiency of the capital in accordance with the requirements of this
chapter, or to comply in all respects. with the laws of this state, the com-
missioner must communicate the fact to the attorney-general, who must.
within twenty days after receiving such communication, commence an’action
in the name of the people of this state in the superior court of the county
where the person in question is located or has his principal office, against such

person, and apply for an order requiring cause to be shown why. the business
should not be closed,” etc.

“If the orily purpose of this section is to close up the business of the
delinquent corporation, and not to distribute its effects to the stock-
holders and creditors, as determined in State Inv. & Ins. Co. v. Su-
perior Court of City and County of San Francisco, 101 Cal. 135, 146,
35 Pac, 549, it is not percelved why the section is not apphcable to
all insurance companies alikke, whether foreign or domestic. If a
foreign corporation fails to comply with the laws of the state, is there
any reason why that fact should not be determined by the court upon
the suit of the attorney general, as in the case of a domestic corpora-
tion, when the remedy for the delinquency is to compel the corpora-
tion to cease doing business in the state? There is certainly no
reason in the general administration of the law, and none has been
disclosed in any of the facts of the present case.

The conclusion to be drawn from these various provisions of the
statute is that the duties of the insurance commissioner have been
carefully prescribed and regulated. If a foreign insurance corpora-
tion removes an action from the state court to the United States court,
or becomes insolvent, the commissioner is required to revoke its
certificate of authority to transact business in the state. If the
band of sach a corporation is discovered to be invalid by reason of
the conditions being defective in form or substance, or if it be found
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that the sureties are .insufficient, in a financial point of view, to
secure to the state the penal sum of the bond, then it is the duty of
the commissioner to cause the bond to be renewed. If the commis-
sioner discovers that such a corporation had failed to comply with
the laws of the state in any respect, and no specific method of pro-
cedure has been prescribed by the statute, then the commissioner is
required to communicate the faet to the attorney general of the
state, who may proceed on the bond, or take such other action as
may be appropriate under the circumstances. What can be more
) clear than the fact that it is not necessary to enlarge the commis-
sioner’s powers in one direction to secure an enforcement of the law
in another?

In Com. v. City of Philadelphia (Pa. Sup.) 35 Atl. 195, a contract
had been made by the board of education of the city of Philadelphia
for a matter within their department, and they had issued a warrant
for payment of the claim thereunder, and an alternative writ of man-
damus hadissued to compel the city comptroller to sign a warrant
for the payment of the claim. The comptroller answered that it did
not appear that the contract was made in accordance with an act
governing such contracts; that the binding of the books, which were
the subject of the contract, was so unsuitable as to render them un-
serviceable for public use; ‘and that the relator was allowing a very
large commission to the agent who secured the contract. The judg-
ment of the court of common pleas of Philadelphia was in favor of
the defendants. The supreme court, in passing upon the sufficiency
of this answer on appeal, said: '

“The answer appears to be based on a very exaggerated and erroneous idea
of the controller's powers and authority, and the claim that he is ‘not sub-
Ject to the order or direction of the court’ is not to be tolerated. The duties
of the controller, as was held in Com. v. George, 148 Pa. St. 463, 24 Atl. 59,
61, are partly ministerial and partly discretionary; and, while the courts will
not review his discretion, exercised in a proper case, yet he is not above the
law, and his discretion is not arbitrary, but legal. When, therefore, he is
called upon by the courts, the facts must be made to appear sufficiently to
show that they bring the case within his discretion, and that it was exercised
in obedience to law, On this subject the courts are the final authority, and
their jurisdiction cannot be ousted by simply putting forth the assertion of
discretionary power, without showing that the matter was properly within
such discretion. * * * The only contest comes from the controller, and
his grounds of objection, set out at length in his answer, show that none of
them were founded on matters within his discretion. Had any of them been
valid, the court would not review his decision in regard to the facts; but
when, admitting all the facts, none of the reasons are sufficient, the courts,

" and not the official, must determine the rights of the parties. This is the rule
even in cases of discretion vested in strictly judieial tribunals (In re John-
son's License, 156 Pa. St. 322, 26 Atl. 1066; Gross’ License, 161 Pa. St. 344,
29 Atl. 25: Gema¥’ License, 169 Pa. St. 43, 32 Atl. 88); and a fortiorl must it
be the rule'where the discretion, though ample and exclusive, is reposed in a
tribunal or an official who is only quasi judicial within prescribed limits.”

The judgment of the lower court was accordingly reversed, and
mandamus directed to be issued. . . v :

Applying the doctrine of this case to the case at bar, and it appears
to dispose.of all the objections which the defendant has raised to the
present proceedings. The duty of the commissioner is partly minis-
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terial and partly discretionary. With respect to the performance
of those duties in which he exercises his discretion in good faith, the
courts will not review his judgment or restrain his action; but the
discretion he may thus exercise must be a legal discretion, and within
the limitations of his authority. He cannot act arbitrarily or capri-
ciously, or in disregard of the established rules of law; and, when
he is called upon by the court to answer the charge that his conduct
is illegal, oppressive, and injurious, he should be able to present such
facts as will clearly show that he is acting under authority and
within the jurisdiction of his office. It is true, the defendant alleges
in his affidavit that in rejecting the bonds offered and tendered by
the complainants, and in holding them to be insufficient and invalid,
he did so after an examination and investigation into the matter,
and in the exercise of the discretion conferred upon him by law; but,
from other facts alleged by the complainants, and not denied by the
defendant, this allegation appears to be in the nature of an opinion
which the defendant himself formed as to the character of his own
acts in the premises. That there have been evils in the administra-
tion of the insurance law may be admitted; that the defendant be-
lieves it to be his duty to make the office of commissioner efficient
and of substantial benefit to the public may also be conceded; but
it does not follow that he may adopt any course or pursue any method
that will accomplish the purpose he has in view. The law furnishes
the guide and regulates the performance of official conduct, and will
be construed as conferring those powers only which are expressly
imposed or necessarily implied. Mechem, Pub. Off. § 511. A tempo-
rary injunction will issue, in accordance with this opinion.

MOSS v. DOWMAN.
(Circuit Court of Appeals, Eighth Circuit. June 27, 1898)
No. 1,041,

1. Pusric LANDS—HoMESTEADS—RELINQUISHMENT—BoNA FIDE SETTLERS.

When, on the relinquishment of a homestead entry, the land is, and for
some tlme past has been, in the possession of another, who is a bona
fide settler, his rights as such immediately attach to the exclusion of a
third person, who procures the relinquishment to be made, and who
simultaneously with the relinquishment tenders an application for entry
of the lands, and immediately enters thereon and makes improvements.

2. BaME-—RULINGS OF L.AND DEPARTMENT—EQUITY JURISDICTION.

It is only when it is made plain that the officers of the land department
have, by a mistake of law, deprived a party of land to which he is right-
fully entitled, that a court of equity is justified in setting aside the action
of the department.

Appeal from the Circuit Court of the United States for the District

. of Minnesota. '
" The bill in this case was filed in the circuit court for the district of Minne-
sota, for the purpose of determining the ownership of 160 acres of land situ-
-ated in that state, as between the cowmplainant and defendant, it appearing
that the legal title of the land is-vested in the defendant, Richard Dowman,
-under a patent of the United States duly issued to him under date of March



