
184 88 ll'IllDERAL nEPORTER.

VIRGINIA, T. &: C. STEEL & IRON CO. v.
(Circuit Court, W. D.Virginia. January 7, 1898.)

1. RBOEIVERS-PROTEOTION 011' PROPERTy-PROCEDURE.
Proceedings by a receiver to obtain an injunction for the protection ot

property in his custody may be instituted by petition in the receivership
suit.

2. BAlIt:B-TAXATION.
Property constructively In the custody of the court through its receiver

is not subject to sale for delinquent taxes.
&. SAlIt:B-FEDERAL JURISDICTION-STATE .AS PARTY.

A sale of property in the custody of a receiver for taxes is void, and,
even though the state buys the property in at such sale, it acquires no
title; hence a proceeding to enjoin interference with the property by per·
sons who have attempted to redeem it from the state is not open to the
objection of being a suit against the state.

J. B. Richmond, for petitioner.
Fulkerson, Page & Hurt and H. W. Sutherland, for respond-

ent.

PAUL, District Judge. In this cause the receiver, John C.
, Haskell, appointed by a. decree entered on the - day of Au-
gust, 1892, ,filed a petition praying for an injunction against J. L.
C. Smith, late treasurer of the city of Bristol, Va., John D. Thomas,
H. E. Graves, and Charles Burson. The petition, after reciting
the appointment of a receiver, states that the bulk of the assets
coming into the hands of the receiver consists of a number of town
lots situate in the city of Bristol, and of a number of purchase·
money notes secured by vendor's liens on other town lots in the
city of Bristol,which had theretofore been sold by said Bristol Land
Company to various persons for part cash and part on credit; that
there were no funds belonging to said company when the receiver
was appointed, nor have any come into his hands, out of which to
pay current expenses of the property, taxes on the same, and other
charges of the receivership. It further states:
"That a number ot the aforesaid town or city lots, some ot which are

owned by said company and some on which there are liens as aforesaid.
have been returned delinquent tor unpaid taxes, and your petitioner has not
paid these taxes, partly because he Is advised that there is a question about
the regularity of their assessment, but principally because he has had no
tunds with Which to meet them. Your petitioner further represents that
various individuals, particularly John D. Thomas, H. E. Graves, Charles
Burson, and others, claiming to proceed under certain statute laws of the
state ot Virginia, are attempting to deteat the possession,· title, and ownership
ot your receiver in and to said lots by filing applications with the clerk of
the corporation court of the city of Bristol, asking to be allowed to redeem
said lots trom the taxes aforesaid, and seeking thereby to acquire title and
possession to said lots. The proceedings under which slil'd parties are now
making these attempts, are the delinquent tax returns made by oneJ. L. C.
Smith, former treasurer ot said city, and certain attempted ·made by
him to the auditor ot the state of Virginia. Your petitioner Is Informed,
believes, and charges that the said parties have taken said proceedings and
have done the acts aforesaid with full knowledge of the said receivership.
Your petitioner avers that If these parties are allowed to defeat his title to
said lots that the assets of the Bristol Land Company will be practically de-
stroyed. Your petitioner Is advised that any lien of the state of Virginia
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will be amply protected by this court and provided for the final distribu-
tion of the assets, but that dl,l,ring the receivership your petitioner's title and
possession will 'be protected."
The prayer of the petition is that said John D. Thomas, H. E.

Graves, Charles Burson, and J. L. C. Smith, former treasurer, and
all other persons, "be inhibited and enjoined from doing any such
acts as are referred to in this petition, or in any manner interfer-
ing with any of the property or assets of the receiver of the Bristol
Land Company; and that a rule be issued against said parties"
['equiring them "to show cause, if any they can, why all their :;tfore·
said acts and proceedings relative to the sale or purchase of any
of the lands of the Bristol Land Company for alleged taxes shall
not be annulled, why they shall not be permanently enjoined from
any further acts therein, and why the said John D. Thomas, H. E.
Graves, and Charles Burson shall not be dealt with for their con·
tempt of this court."
A temporary injunction was awarded against the defendants,

and a rule requiring them to show cause why the injunction should
not be made perpetual, and why they should not be fined and at-
tached for interfering with property in the hands of the receiver.
The defendant J. D. Thomas files a demurrer to the petition.

The substance of the grounds assigned in the demurrer is:
"(1) That the plaintiff is not entitled to proceed by petition upon the mat·

tel's set forth, and is not entitled to bring the defendant into the said cause
in which said petition is filed for the purpose of litigating the matters sel
forth in said petition, but that the plaintiff's proceedings, If he is entItleli
to proceed as to the matters set forth in said petition, Is by a bill In equity.
(2) That the commonwealth of Virginia Is the owner of the lands mentioned
In the petition, and therefore Interested in the sullject, and, inasmuch as it
cannot be made a party defendant in such cause without Its consent, this
court is without jurisdiction."
To the rule awarded on the petition the defendants Smith, Thorn·

as, and Graves file their separate answers.
The defendant J. L. C. Smith in his answer says:
"This respondent was the treasurer of the city of Bristol, but his term ot

office as such terminated on the 30th day of June, 1896, and since that time
this respondent has not acted as treasurer; that all acts done by him In the
premises were done officially as such treasurer; that he has no interest what-
ever In the SUbject-matter of said rule, or In the petition upon whicb said
rule was issued. (2) That during the time respondent was treasurer of the
said city of Bristol he, under and pursuant to tbe statutes in such cases
made and provided, made sale of certain lots of land standing in the name
of the Bristol Land Company, on the -- day of December, HiVo. and on
the -- day of December, 1894. Such sales were made under and pursu-
ant to the laws of the state of Virginia providing for the sale of lands re-
turned as delinquent for the nonpayment of taxes, and the sales made by
respondent were made after such advertisement as is reqUired by the stat-
ute, and otherwise In conformity to the statutes relating to the sale of de-
linquent lands. (3) That the lands of the said Bristol Land Company so
sold by respondent were purchased In the name of the auditor of public ac-
counts, for the benefit of the commonwealth of Virginia and the city ot Bris-
tol, and report of said sales made as reqUired by law."
The separate answers filed by the other defendants are substan-

tially the same, and that of John D. Thomas will serve to show the
defenses set up by all. The answer of Thomas is as follows:
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"(1) Respondent admits that John C. Haskell was appointed receiver In
laid cause, and that he duly qualified as such, and respondent presumes that
he took charge of all the property and assets of the Bristol Land Company,
but, not knowing the fact, respondent neither admits nor denies said state-
ment. Respondent admits that said petitioner has continued to act as re-
ceiver of said company. (2) Respondent presumes It to be true that the
bulk of the assets coming Into the hands of the petitioner as receiver con-
sisted of a number of town lots and a number of purchase-money notes se-
cured by vendor's liens on other town lots, but respondent does not know the
fact, and therefore can neither admit nor deny said statement. (3) Re-
spondent does not know the condition of the Bristol Land Company at the
time of the appointment of the petitioner as receiver, and can therefore
neither admit nor deny the statement that at the time of said appointment
there were no funds belonghig to said company out of which any demands
could be paid, and that no funds have come into the hands of the peti-
Uoner since his appointment with which to pay the current expenses of the
property, taxes upon the same, and other charges of the receivership. (4)
It Is admitted that a number of the said town or city lots, some owned by
said company and some on which said company had liens, have been reo
turned delinquent for unpaid taxes, and It Is also admitted that said petl·
tloner has not paid these taxes, but, not knowing the reasons for said failure,
respondent cannot admit, but on the contrary denies, that said failure to pay
said taxes was 'partly because he is advised that there Is a question about
the regularity of the assessment'; and, while It may be true that said
failure was principally because he has had no funds with which to meet
them, yet respondent can neither admit nor deny that such Is the fact. (5)
Respondent denies that he, claiming to proceed under certain statute laws
ot the state of Virginia, Is attempting to defeat the possession, title, and
ownership of said receiver In and to said lots by filing applications with
the clerk of the corporation court of Bristol asldng to be allowed to redeem
flaid lots for the taxes aforesaid, and seeking thereby to acquire title and
possession to said lots. Respondent denies that there Is any title or owner·
sh1p of said lots in the said pi:!tltloner, and denies that he. Is In any man·
ner Interfering with the possession ot said lots by said receiver. The truth
Is that respondent, acting under the provisions ot the statute laws of Vir-
ginia, has filed applications to purchase forty-five or forty-siX lots situate In
the city of Bristol, which lots were then owned by the commonwealth of Vir-
ginia, under and by virtue ot a purchase made by the auditor at a sale for
delinquent taxes made by J. L. C. Smith, treasurer of the city of Bristol,
on the 5th day of December, 1894, which purchase was made by said auditor
more than two years before the filing of respondent's said applications. The
statute under which respondent filed saId applications is to be found In the
Acts of the General Assembly (Sess. 1895-96) pp. 2.19, 220. Respondent
herewith files a list ot said lots from the records of the corporation court of
the city of Bristol. Whilst respondent admits that by said applications he
was endeavoring to obtain the legal title to said lots, yet respondent de-
nies that he has made or Is making any effort or attempt to Interfere with
the possession of said lots by said receiver. Respondent further states that
he complied wIth the statute referred to In making said applications, and
that notices of said several applications were duly served as required by said
statute. (6) Respondent admits that hIs proceedings in regard to said ap-
plications were made and taken after he had been Informed that said re-
ceiver had been appointed. (7) And, stating new matter, respondent says
that the time, thirty days, after the giving of said notices of saId applica-
tions, has expIred, and that said lots have not been redeemed by the payment
ot the taxes thereon."

The first objection raised by the demurrer to the petition is that
the proceedings by the receiver to obtain an injunction cannot be
taken by petition. This objection cannot be sustained. Where:
in a pending suit, the court has in its custody property whieh it
has by its orders placed in possession of a receiver, and an injunc-
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tion becomes necessary to the protection of such possession, the
proper course is for the receiver to file a petition in the same I!".lit,
invoking the power of the court to protect his possession and con-
trol of the property. He is not required to bring a separate suit
in equity. Such a proceeding is entirely unnecessary, for "the
receiver is the ministerial officer of the court which appoints him,
and his possession is exclusively the possession of the court, the
property being regarded as in the custody of the law." 20 Am.
& Eng. Ene. Law, 137. Such proceeding is necessary as will call
the attention of the court to the fact that its jurisdiction is being
invaded. This is an interlocutory application, which is a request
not incorporated in a bill, but is made to the court for its inter-
ference in a matter arising in a cause, either before or after a de-
cree. An interlocutory application is made by motion On petition.
Fost. Fed. Prac. (2d Ed.) § 193. "Petition and rule for attachment
is a proper method to pursue in a proceeding for contempt in dis-
obeying an order of court, although not the only remedy." Ameri-
can Const. Co. v. Jacksonville, T. & K. W. By. Co., 52 Fed. 937.
The receiver in this case has pursued the same course, that by peti-
tion and rule, as was taken in Ex parte Chamberlain, 55 Fed. 704.
The case In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, involved the va·
lidity of the proceedings in Ex parte Chamberlain, supra. The
court said:
"The property In question was In the custody of the cIrcuit court In a case

within its jurisdiction and protected by Injunction. The power exercised was
the power to protect the property in the custody of the court from Invasion.
and, In order to sustain the receiver's application, the ordinary grounds or
equity interposition were not required to be set forth."
Further citation of authorities on this question is unnecessary.
As to the second ground of demurrer, namely, "that the com-

monwealth of Virginia is the owner of the lands mentioned in the
petition, and therefore interested in the subject, and, inasmuch as
it cannot be made a party defendant in such case without its con-
sent, this court is without jurisdiction." The same question was
raised hefore the supreme court in Be Tyler, supra, and the same
argument urged as in this case to convince the court that to re-
strain an officer of a state to prevent his seizure of property in the
custody of the court was a suit against the state itself. But the,
court said:
"The stress or the argument, however, on behalf of the petitioner, Is placed

upon the proposition that this proceeding Is void because It Is In fact a suit
against the state, and forbidden by the eleventh amendment. But this begs
the question under consideration. The petitioner was either In contempt
or he was not. This property was In the custody of the circuit court under
possession taken In a cause confessedly within its jurisdiction, and, If such
possession could not be lawfully interfered With, the petitioner was In con-
tempt. And, apart from the question of the validity of such legislation we
know of no statute of South Carolina that attempts to empower its otticers
to seize property In the po'Ssession of the judicial department of the state,
much less In that of the United States. The object of this petition was, we
repeat, to protect the property, but, even If It were regarded as a plenary
blll In equity properly brought for the purpose of testing the legality of the
tax, we ought to add that, in our judgment, It would not be obnOXious to.
the objection of being a suit against the state."
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This case is decisive of this question, and settles adversely to
the defendants their contention that this is a proceeding against
the state. Besides, the defendants Thomas, Graves, and Burson
are in no sense officers of the state of Virginia. They are merely
private citizens, acting in their individual capacity in their efforts,
under the provisions of the Virginia statute, to acquire title to
property in the custody of this· court which by its orders it has
placed in the possession of its receiver. 'l'he defense they seek
to make in this proceeding against them for contempt, that it is
a proceeding against the state of Virginia, is not entitled to serious
consideration.
There is no evidence of any irregularity in the assessment of the

taxes on these lots, and the question will not be considered.
The defendants in their answers claim that all the proceedings

that have been taken by them 'with regard to any of the lots in
the possession of the receiver were taken pursuant to the provi-
sions of the tax laws of the state of Virginia relative to the sale
of lands returned delinquent for the nonpayment of taxes. The
defendant Smith says in his answer that, as treasurer of the city of
Bristol, he sold in the month of December, 1893, and in the month
of December, 1894, certain lots in the city of Bristol standing 1n
the name of the Bristol Land Company, and that the same were
purchased in the name of the auditor of public accounts. These
sales, he claims, were made in pursuance of section 662 of the
Code of Virginia, of 1887, which provides: "When any real estate
is offered for sale as provided in section six hundred and thirty-
eight and no person bids the amount chargeable thereon, the treas-
urer shall purchase the same in the name of the auditor of public
accounts for the benefit of the state and county, city, or town, re-
spectively, * * *." The answers of the other defendants show
that they were proceeding to obtain title to a number of these lots
so sold to the auditor of public accounts in accordance with the
provisions of an act of the general assembly of Virginia. Acts
1895-96, p. 219. This act provides: ""Then real estate so pur-
chased in the name of the auditor is not redeemed by the previous
owner, his heirs or assigns, or some person haYing the right to
charge the same with a debt, within two years from the date of
such purchase, any person desiring to purchase it shall file an ap-
plication with the clerk of the county OJ: corporation court wherein
such real estate is situated for the purchase of such real estate
for the amount for which the sale to the commonwealth was made;"
and the statute provides what further steps shall be taken in order
that the person desiring to purchase such real estate may acquire
title to the same. It is not necessary, for the purposes of this
case, to recite these further provisions. ,
The. questions to be decided in this case fall clearly within the

doctrine laid down in Re Tyler, supra; the chief difference in the
two cases being that in Re Tyler the seizure by the tax collector
was of personal property, while in this case the property sought to
be talq:m .from the custody of the court and sold for taxes is real
estate. No reason has been assjgned, nor can the court conceive
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of any, why the principle which protects personal property in the
custody of the court from seizure and sale for taxes is not equally
applicable to the protection of real estate in the custody of the
court from seizure and sale for the payment of taxes. The rea·
son of the law is applicable to both species of property. The ju-
risdiction of the court cannot be invaded as to either.
In Be Tyler, supra, the court says:
"No rule is, better settled than that, when a court has appoInted a receIver,

hIs possessidnls the possession of the court, for the benefit of the parties to
the suIt and all concerned, and cannot be dIsturbed without leave of the
court; and, If any person without leave intentIonally interfere with such
possession, he necessarily commits a contempt of court, and Is liable there-
for,"-citing Wiswall v. Sampson, 14 How. 52; Taylor v. Carryl, 20 How.
583; Davis v. Gray, 16 Wall. 203; and a Dumber of other authorities.

It further says:
"The general doctrine that property In the possessIon of a receiver ap-

poInted by a court Is In custodIa legis, and that unauthorized interference
with such possession is punishable as a contempt, is conceded; but it Is con-
tended that this salutary rule has no application to the collection of taxes.
Undoubtedly property so situated Is not thereby rendered exempt from the im-
position of taxes by the government within whose jurisdiction the property
Is, and the lien for taxes is superior to all other liens whatsoever, except ju-
dicial costs, when the property Is rightfully In the custody of the law, but
this does not justify a physical invasion of such custody and a wanton disre-
gard of the orders of the' court in respect of it. The maintenance of the
system of checks and balances characteristic of republican institutions re-
quires the co-ordinate departments of government, whether federal or state,
to refrain from any Infringement of the independence of each other, and the
possession of property by the judicial department cannot be arbltrarlly en-
croached upon, save in violation of this fundamental principle. The levy of
a tax warrant, like the levy of an ordinary fieri facias, sequestrates the prop-
erty to answer the eXigency of the writ; but property in the possession of
the receiver is already in sequestration, already held in eqUitable execution,
and, while the lien for taxes must be recognized and enforced, the orderly
administration of justice requires this to be done by and under the sanction
of the court. It is the duty of the court to see to it that this i8 done; and a
seizure of the property against its will can only be predicated upon the as-
sumption that the court will fail in the discharge of its dutY,-an assumption
carrying a contempt upon its face."

The chief defense relied on by the defendants in their answers
is that Smith, the treasurer of the city of Bristol, having, under
the provisions of the Virginia tax law, sold the lots in question
to the auditor of public accounts of the state of Virginia for the
benefit of the commonwealth and the city of Bristol, that that was
a valid sale, and that the other defendants, in pursuance of the
provisions of another section of the tax law touching delinquent
lands, are simply endeavoring to acquire. the title which vested in
the auditor' for the benefit of the commonwealth and the city of
Bristol. If the treasurer, Smith, had no right to invade the juris-
diction of this court, and take control of and dispose of property
in the hands of its receiver; if in doing this he was in contempt
of this court,-then the court is at a loss to see on what principle
he could make a valid sale of this property to the auditor for the
benefit of the commonwealth and the city of Bristol any more than
he could make a valid sale to a private person. His authority as
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a tax collector to dispose of these lands as delinquent for the non-
payment of taxes ceased when the proceedings were instituted
for the sequestration of all the property of the Bristol Land Com-
pany. After that no person or officer, whether state or federal,
not even the receiver himself, could sell any of the property except
by an order of the court. A sale made in any other way or by
any other person is null and void. It follows that the proceedings
taken by the other defendants, Thomas, Graves, and Burson, based
on the void sale made by Smith, as treasurer, to the auditor of pub-
lic accounts, for the benefit of the commonwealth and the city of
Bristol, are likewise null and void. The acts of all the defendants
have been in contempt of the authority of this court, and are pun-
ishable as such. This being the first proceeding in this district in
which the questions passed upon have arisen, and it appearing to
the court from the answers of the defendants that they have not
committed any willful wrong, the court will forego any action in
the matter of contempt it might otherwise take. The temporary
injunction will be made absolute. A decree will be entered at the
present term directing a sale of all of the property of the Bristol
Land Company, and providing for the payment, as first liens, of all
taxes due the commonwealth of Virginia, the city of Bristol, and
any of the counties in which the lands of said company are situated.

UNITED STATES TRUST CO. v. l\IERCANTILE TRUST CO. et al.
(Circuit Court of Appeals, Ninth Circuit. May 2, 1898.)

No. 379.
1. EQUfTY-CONCI,USIVENESS OF MASTER'S FrNDINGs.

Where, by stipulation and order of court baser1 thereon. the cause Is
referred to a special master to take the proofs "and report the same to the
court. with his flndlngs of fact and conclusions of law thereon." the mas-
ter's flndlngs of fact are conclusive upon the court, so far as they are based
on confllctlng evidence. or the veracity of witnesses, or so far as there Is
evidence consistent with the finding. But this rule Is confined strictly to
llndlngs of fact and does not Include the interpretation and legal effect of
documents, nor Is It applicable when, by subsequent stipulation, additional
evidence is Introduced before the court.

.. RAILROADS-CONTRACT OF SALE AND· LEASE.
One railroad company, by written contract, agreed to sell to another, and

the latter agreed to buy, part of Its road at a fL"ed price, but the contract
recited that, owing to mortgages on the property, the vendor could not then
make a clear title; and It was therefore further agreed that In the mean-
time it should lease the road to the purchaser at a fixed rental per mile.
The provisions In relation to the sale and to the lease were kept distinct
throughout the Instrument, and a right was reserved to the lessor tore-
enter for nonpayment of rent, etc. Hel,}. that, prior to the time when title
could be transferred, the relations of the parties were those of lessor and
lessee, and that, even if the contract of sale was ultra vIres the lease was
valid.

a. SAME-LIABILITY OF LESSEE FOR TAXES.
A railroad company leased part of its road to another company. the les-
see agreeing to pay all taxes assessed against the leased property. Under
the local laws taxes on the leased Hne were assessed to the lessor, as owner,
In the same manner as the taxes upon the part of Its road not leased; and


