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SBLS v. GREENE et al.
(Circult Court, N. D. California. July 5, 1898.)
No. 12,224,

AcrioNs 0F TORT—JOINDER OF DEFENDANTS—AMENDMENT.

In an actlon against a certain individual and other parties, including a
reclamation. district, an allegation that defendants entered upon plaintiff’s
lands against his will, etc., and excavatea a ditch, shows that the grava-
men of the action is a jomt tort; and as an action may be maintained
against one or all of the joint tort feasors, or as many of them as plaintiff
choosés, an amendment to the complaint, omitting the reclamation district

- as a defendant, does not change the cause of action.

This was an action at law to recover damages, and was brought
by P. J. Van Loben Sels against Lester D. Greene and others, in-
cluding reclamation district No. 551. The case was heard on mo-
tion to strike from the files the amended complaint, and also on a
demurrer to the amended complaint.

Olney & Olney, for plaintiff.
W. A. Gett, Jr., and Elwood Bruner, for defendants.

MORBROW, Circuit Judge. This is an action for damages in the
sum of $50,000, claimed to have been caused by the defendants en-
terinig upon the plaintiff’s lands, and excavating and maintaining
ditches thereon, whereby the plaintifPs lands were flooded. A de-
murrer was interposed to the original complaint, which was sus-
tained on the ground that reclamation district No. 551, one of the
defendants, was not liable to actions for damages, under the laws
of the state of California; being a ‘“public agency” discharging pub-
lic functions in the reclamation of swamp and overflowed lands.
See opinion of the court, 81 Fed. 555. The plaintiff has amended his
complaint by omitting reclamation district No. 551 as a defendant,
and by omitting, also, Sol Runyon, one of the original defendants,
—it appearing that he bad died since the institution of the action,
—and substituting his executors as defendants in his stead and
place. Some other amendments were made, which are unimportant,
and need not here be considered. )

A motion is now made by the present defendants to strike the
amended ecomplaint from the files of the court, and a demurrer has
also been interposed. It is contended that the plaintiff, in omitting
the reclamation district from the amended complaint, has intreduced
a new cause of action. The gravamen of the action, from the alle-
gations both of the original and the amended complaint, is that the
defendants have committed a tort on the plaintifi’s property. It is
averred in the amended complaint that “in the years 1894 and 1895
Sol Runyon, now deceased, and the defendants other than Sol Run-
yon’s executors, entered upon the lands of plaintiff, against his will
and in defiance of his protest, and excavated, and have ever since
maintained, a large ditch or canal,” etc.. Other allegations of a
similar purport follow. From these the deduction is unavoidable
that the gravamen of the action is a joint tort; that is to say, that
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there was a community of design and action between the defend-
ants in entering upon the plaintiff’s lands, and excavating and main-
taining a large ditch or canal, as well as other ditches or canals.
What part each of the defendants sued took in the trespass, is not
specifically stated. But, to render parties jointly liable on tort, it
is not necessary that they should all unite in committing it. How-
ever, there must be some unity between the tort feasors in the com-
mission of the tort; and such unity must be actual, and not casual.
Hulsman v. Todd, 96 Cal. 228, 31 Pac. 39. See, also, Tompkins v.
Railroad Co., 66 Cal. 164, 4 Pac. 1165; Learned v. Castle, 78 Cal
460, 18 Pac. 872, and 21 Pac. 11; Miller v. Ditch Co., 87 Cal. 430,
25 Pac. 550; Dawson v. Schloss, 93 Cal. 198, 29 Pac. 31; Cooley, Torts
(2d Ed)) p. 153, and cases there collated. If it be a joint tort, it is
well settled that the plaintiff may sue all of the joint tort feasors,
or some of them, or one or each of them, as he may see fit. See
cases cited supra. Of course, there is the limitation that he can
obtain but one satisfaction of judgment as against all of the joint
tort feasors. Therefore the objection urged by the defendants, that
the plaintiff, by omitting the reclamation district, has, in effect, in-
troduced a new cause of action, is devoid of merit. Particularly is
this so in view of the fact that the reclamation district was dropped
from the case, and omitted in the amended complaint, because of
the decision of this court that it was not liable to an action for dam-
ages under the laws of this state as they now stand. Furthermore
the practice of adding or striking out the name of a party by amend-
ment is permitted by the Code of Civil Procedure of this state. Sec-
tion 473 of that Code provides that “the court may, in: furtherance
of justice, and on such terms as may be proper, allow, a party to
amend any pleading or proceeding by adding or striking out the
name of any party.” To deny the plaintiff the right of dropping the
reclamation district from the case would certainly not be in further-
ance of justice; for, this court baving held that the reclamation dis-
trict could not be sued for damages, unless the plaintiff is permitted,
by an amended complaint, to omit the reclamation district as a de-
fendant, and sue the remaining: defendants, he would obviously be
unable to sue the other defendants except by bringing separate ac-
tions. This he certainly is not required to do. .

Some further technical objections are raised by the defendants’
. counsel, to the effect that the absence from the case of the reclama-
tion district creates a misjoinder of parties, and that the complaint,
as amended, indicates that the defendants, if liable at all, are
responsible for separate torts committed by each, and that, there
fore, they should be sued separately. But these objections are cov-
ered substantially by the view I take of the allegations of the amend-
ed complaint, viz. that it states the commission of a.joint tort. This
view is fatal to the objections raised of misjoinder, and that the de-
fendants should be sued separately. It is unnecessary to elaborate
further on the objections raised. . The motion to strike out will be
denied, and the demurrer overruled.
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SELS v. GREENR et al.
(Circult Court, N. D, California. July 5, 1898.)
No. 12,228,

RECLAMATION DISTRICTS—LIABILITY TO SUIT.
A district organized under Pol. Code Cal. §§ 34403491, for the reclama-
tion of swamp and overflowed lands, being a public agency, is not liable
to be sued at law or in equity for negligence or for a nuisance. Sels v.
Greene, 81 Fed. 555, followed. It seems, however, that the trustees, un-
der whose control and supervision the district is, may be enjoined if they
act without authority, or willfully or maliciously.

This was a bill in equity by P. J. Van Loben Sels against Lester D.
Greene and others to abate a nuisance. The cause was heard on de-
murrer to the amended and supplemental bill.

Olney & Olney, for complainant.
W. A. Gett, Jr., and Elwood Bruner, for defendants.

MORROW, Circuit Judge. This is a demurrer to the amended and
supplemental bill. A demurrer to the original bill was sustained by
this court on June 7, 1897. For opinion, see 81 Fed. 555. The case
at bar is a companion case to No. 12,225 also a suit in equity, and
to case No. 12,224, 88 Fed. 127, an action at law. The three cases all
relate to the same subject in controversy. The two suits in equity
are brought by the complainant to abate a nuisance alleged to have
been caused by the defendants, including reclamation district No.
551, in excavating and maintaining certain ditches on complainant’s
lands, whereby they were flooded and damaged. The action at law
is brought to recover damages claimed to have been caused by
the defendants in entering on complainant’s lands, and excavating
and maintaining ditches thereon. The demurrer interposed to the
amended complaint in the action at law I have considered separately
in an opinion handed down to-day. 88 Fed. 127.

The question raised upon the demurrer to the amended and supple-
mental bill in this and the other suit (No. 12,225) in equity presents
the same question which was argued on the demurrer to the original
bills in both cases; and that is whether reclamation district No. 551,
organized under the provisions of the Political Code of the State of
California (sections 3440-3491, inclusive) for the purpose of reclaim-
ing swamp and overflowed lands, can be sued. It was held by me that
a reclamation district could not be sued, either at law or in equity.
See opinion, 81 Fed. 555. The arguments ably presented on both
sides upon the present demurrer do not change the opinion held and
expressed by me on the demurrer to the original bill. Reclamation
districts organized under the provisions of the Political Code of Cali-
fornia (sections 3440-3491, inclusive), while performing, in a sense,
public functions, in the reclamation of swamp and overflowed lands,
are not public municipal corporations. It may even be doubted
whether they may be termed, with absolute accuracy, “quasi publio
corporations.” They appear to be more properly designated as “pub-
lic agencies” for certain particular purposes, to wit, reclamation of
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