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cases present questions of such importance and urgency that the
court which is appealed to for relief may and should discharge the pe-
titioner in a proceeding by habeas corpus, instead of compelling him
to resort to the slower remedy by appeal, provided that it finds upon
an investigation of the case that the petitioner’s complaint is well
founded. The arrest of federal officers or other persons for acts
lawfully done in discharge of their duties under federal laws impairs
to a certain extent the authority and efficiency of the general govern-
ment; and for that reason no court, go far as we are aware, has ever
hesitated in that class of cases to discharge a petitioner from custody
by writ of habeas corpus, when it appeared on a hearing of the case
that the petitioner was entitled to be released from imprisonment.
No other questions besides those already noticed and decided are
presented by the assignment of errors which require consideration at
our hands. In the brief of counsel for the appellant it is said, in
substance, that the errors complained of consisted in overruling the
demurrer to the petitioner’s plea; ‘that, on the conceded facts of the
case, which we take to mean the facts alleged in the petitioner’s plea,
inasmuch as there is no special finding of fact contained in the ree-
ord, the trial court had no jurisdiction to issue a writ of habeas
corpus or to discharge the prisoner; and that the court also erred in
holding that the petitioner was illegally deprived of his liberty when
it appeared that he was in custody under the judgment and sentence
of the district court of Howard county, Jowa, upon an indictment
alleging an offense under the laws of the state. These, in our opin-
ion, are the only questions presented by the record which are open
for review by this court; and, as they have each been considered and
the position taken by the appellant adjudged to be untenable, the
order discharging the petitioner from custody is hereby affirmed.

LAPP et al. v. RITTER.
(Ctrcuit Court, D. Indiana. June 30, 1808.)
No. 9,568.

1. PepERAY. CoURTS—FOLLOWING STATE DECISIoNs—CONSTRUCTION OF STATE
STATUTES. )

A decision by the highest court of a state, construing a statute of the
gtate, is as binding upon the federal courts as though the construction so
given had been written in the statute by the legislature itself.

2. REPLEVIN—DISMISSAL OF SUIT BY PLAINTIFF—CHARACTER OF JUDGMENT.

Under the Indiana Code of 1881, when a plaintiff in replevin voluntarily
dismisses the suit, after obtaining possession of the property, the only
judgment that can be entered is for costs, and a return of the property
cannot be directed. 'This, however, does not leave the defendant without
a remedy, since the dismissal is a breach of the condition in the replevin
bond requiring the plaintiff to prosecute his suit to effect, and defendant
may sue on the bond, and recover the value of the property taken from
him. Nor in such case is the burden of showing title to the property
ghifted from the plaintiff in replevin to the defendant, since, in an action
on the bond, the latter would be entitled to judgment on introducing the
replevin bond and the proceedings in the replevin suit, unless the replevin
plaintiff then showed by preponderance of proof that he was the owner or
entitled to possession of the; property.
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This was an action of replevin by Peter Lapp and others against
John K. Ritter.

C. B. Templer, Gregory, Silverberg & Lotz, and Gavin, Coffin &
Davis, for plaintiffs.
Frank B. Burke, for defendant.

BAKER, District Judge (orally). This is a suit brought by the
plaintiffs against the defendant in this court for the recovery of the
possession of certain personal property alleged to be wrongfully in
the possession of the defendant, and of which the plaintiffs allege
they are the owners and entitled to the possession. The com-
plaint in this case is verified, so that it becomes an aftidavit, as re-
quired by the statute of the state as a condition precedent to the
issuance of the writ of replevin. In order to procure the issuance
of the writ of replevin, the plaintiffs were required to, and did, file
an undertaking as provided by the statute, signed by themselves and
a surety. The undertaking required by law and filed in this case
contains three conditions or covenants: First, that the plaintiffs
shall prosecute their action with diligence and to effect; second,
that they shall return the property, if a return be adjudged by the
court; and, third, that they will pay all costs and damages that
may be awarded against them. The complaint has been put at issue
by the filing of an answer, and on the day preceding the day set for
trial of the cause the plaintiffs filed in court a written dismissal of
the same. The question presented and argued by counsel is as to
the form of the judgment upon such dismissal. On behalf of the
complainants the contention is that the dismissal should be followed
by a judgment simply for the costs. On behalf of the defendant it
is contended that there should be, in addition to a judgment for
costs, a judgment awarding the return of the property to the de-
fendant,

By section 914 of the Revised Statutes of the United States it is
provided, in substance, that in all common-law actions in courts of
the United States the pleadings, procedure, and practice shall be
conformable, as nearly as may, to the pleadings, procedure, and prac-
tice in the courts of the state in which such United States courts are
held. It results from this statutory provision that the question as
to the judgment which must follow the plaintiffs’ dismissal of their
cause of action is to be determined by the law of this state. This
iz a dry question of law, and, whether the court may feel that it
operates with harshness or otherwise, it is without any discretion,
but is bound to pronounce the law as it finds the law to be. In
Wiseman v. Lynn, 39 Ind. 250, the supreme court of this state, re-
viewing the various provisions of the Civil Code of 1852 relating to
the subject of dismissal of causes of action, and other cognate sec-
tions, reached the conclusion that, under a proper construction of
the statutes of this state, when a suit in replevin was dismissed by
the plaintiff the court was without power to award any.further judg-
ment than one for costs. This decision was grounded, not upon a
veview and consideration of the decisions in other jurisdictions for



110 88 FEDERAL' REPORTER.

the purpose of ascertaining what was the true common-law rule in
such cases, but was rested exclusively upon the construction of the
statutes of this state. It is settled by the decisions of the supreme
court of the United States that the construction placed by the highest
judicial tribunal of the state upon a statutory or constitutional pro-
vision of the state is as binding and conclusive upon the courts of
the United States as though the construction so given had been writ-
ten into the statute by the legislature itself. The"statutory prov1
sions found in the Code of 1852 were changed in 1877, and in view
of that change a different construction was given by the supreme
court of this state; holding, under this statute, that a judgment for
the return of the property on the dismissal of a replevin suit was
within the power of the court, and was a proper judgment to be
entered. But in 1881, when the laws of this state were again codi-
fied, the provisions of the act of 1877 touching this subJect were
dropped out of the statute, and the statutory provisions in regard
to the right of dismissal were restored by the act of 1881 to the con-
dition in which they stood under the Code of 1852. In Hulman v.
Benighof, 125 Ind. 481, 25 N. E. 549, the supreme court of the state,
in, considering the question as to the form of judgment that it was
lawful for a court of the state to enter on the dismissal of a replevin
suit, expressly decided that the only judgment that could be award-
ed on such dismissal was a judgment for costs.

It is suggested that the court ought not to regard itself bound by
. the comstruction placed by the supreme court of this state on the
various statutory provisions relatmg to the subject of dismissal of
actions, except in so far as the court might regard such interpreta-
tion as equitable and just. The court does not so regard its duty,
or so understand the law. The court understands that it is bound
to accept any construction whatever placed by the supreme court
of the state upon the constitution or laws of the state as the true
construction, whatever may be the private views of the court on
that subject. But the court'does not concede that the disastrous con-
sequences suggested by the learned counsel for the defendant will
follow from the action of the court in this case in following the de-
cisions of the supreme court of the state. Each of the three condi-
‘tions of the bond, as against all the parties to it,—principals and
surety,—are mdependent and not dependent. The first condition of
the bond is that the plaintiffs shall prosecute their suit with dili-
gence, and to effect. This covenant is an independent one, and a
dismissal of the suit is a breach of its condition; and for such breach
the defendant, in a suit upon the bond, is entitled to recover the full
value of the property wrongfully taken from him by the writ of
1eplevin, together with costs and damages for its unlawful caption
and detention, unless the plaintiff in replevin proves, in mitigation
of damages, title to or interest in the property in suit.

1t is further suggested that a dismissal of the suit will give the
plaintiffs an unconscionable advantage over the defendant, by shift-
ing the burden of the issue. Ii:ig suggested, and correctly, that in
a suit in replevin the defendant is not required to show title or own-
ership of the property, but the burden is on the plaintiff to show his
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own title to the property, and, upless he establishes a title in him-

self, he cannot recover, even. though the defendant may have no title
whatever. If the dismissal of the suit, and driving the defendant to
bring an action on the replevin bond ghift this burden from the
plamtlifs to the defeéndant, a court Would hesitate 1ong before per-

mitting the dismissal of a replevin suit.” But such is not the law.

In a suit upon the replevin bond, brought by the defendant against
the plaintiffs and the surety after the dismissal of the replevin suit,
the plaintiff in the guit will establish a right to recover, prima facie,
the full value of the property taken, by introducing in evidence the
complaint and undertaking in replevin, and by showing the dismissal
of the suit, and by introducing the writ of replevin, the sheriff’s re-
turn, and appraisement, showing the seizure of the property, and the
appraised value of it; and, if no further evidence is introduced on
either side, it would be the duty of the court to instruct the jury
peremptorily that the plaintiff was entitled to recover the full ap-
praised value of the property, with interest upon it, and any dam-
ages that were shown beyond that, together with costs. The burden
still remains on the replevin plaintiffs in a suit on the bond, where
they become defendants. In order to defeat a recovery of the full
value of the property as returned by the sworn appraisers, the bur-

den is still upon the plaintiffs in a replevin suit (principals and sure-

ties alike) to establish by a preponderance of the evidence that they
—or their principals, rather—were the owners of the property, or
had some interest in it, at the time they instituted their suit of
replevin; and, failing to show that, they would be liable for the
full value of the property, the same as though they had been de-
feated in the replevin suit for a like failure to show title in them-
gelves. o it results that there is no practical prejudice imposed up-
on the defendant by the dismissal of the suit, except only the ques-
tion of delay. The burden of the issue is not shifted in any re-
spect whatever. The replevin plaintiffs, in order to reduce the
amount of damages to which the replevin defendant would be enti-
tled in a suit upon the replevin undertaking, are still required, by a
preponderance of the proof, to show that they were the owners of
the property, or were entitled to some interest therein. The only
judgment that the court is competent to pronounce on the dismissal
that has been filed is a judgment for costs, and such judgment will
be awarded.

McKENZIE v. POORMAN SILVER MINES OF COLORADO, Limited.
(Circuit Court of Appeals, Eighth Circult. June 20, 1898.)
No, 1,053.

1 CoprR PLEADING—DENIALS OF ANSWER.

Under the Colorado Code, the plea of the general {ssue, a8 known at com-
mon law, is abolished, and the answer must contain a denial of each ma-
terlal allegation intended to be denied, and every material allegation not
controverted 1s taken'as true.

8. AcCOUNT STATED.

A mere allegation that, on a certain date, plaintiff “rendered to defend-

ant a statement of said account” (being the account sued on), i8 not eguiv-



