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SAXLEHNER v. NIELSON. ‘
(Circuit Court, E. D. New York. June 30, 1898.)

TrADE-MARRS AND TRADE-NAMES—INFRINGEMENT OF LABELS.
One using a name or mark, which is free to the public, in connection with
a label purposely imitating the label of another, which he has the exclusive
right to use, for the purpose of utilizing, by the use of the simulated label,
the reputation of such other, will be enjoined from a further use of such
label, and held to account for previous damages.

This was a suit in equity by Emilie Saxlehner against Alexander
Nielson to enjoin an unfair use of labels and trade-marks, and for
an accounting for past infringements.

Briesen & Knauth, for complainant,
Louis C. Raegener, for defendant.

SHIPMAN, Circuit Judge. This is a bill in equity by a resident
of Budapest, in Hungary, and a subject of the king of Hungary,
against a citizen of Brooklyn and the state of New York, to enjoin
him from the sale of Hungarian bitter water under the name of
“Hunyadi Lajos,” and in bottles bearing labels which imitate those
used by the complainant in her business of selling in this country
a Hungarian bitter water called “Hunyadi Janos.” A similar action
by the complainant against the Eisner & Mendelson Company, to re-
strain that company from the use of the name “Hunyadi Matyas,” has
recently been tried before me in the United States circuit court for the
Southern district of New York, upon a full record; and the facts in
regard to the history of the name “Hunyadi” in connection with the
sale of Hungarian bitter waters, and to the history of such sales in
this country, and to the exclusive right of the complainant to the
name, and. the conclusions of the court, are stated at length in the
opinion, which has just been filed, and need not be formally repeated.
88 Fed. 61. The record in this case is much shorter, and gives the
Hunyadi history in a somewhat disjointed way; but the conclusion
that the complainant had no exelusive right in this country, after the
year 1888, to the name “Hunyadi,” is unaltered.

The history of the complainant’s red and blue label, which has been
used in this country upon the bottles of her Hunyadi Janos water, was
also stated in the Eisner & Mendelson Case. The firm of Bell, Pollitz
& Co., of which Nielson was a member, began to import Hungarian
bitter water into this country in 1892, under the name of “Hunyadi
Lajos,” and to sell it in bottles with labels closely resembling the red
and blue labels of the complainant. The water was called by that
name in Hungary, and the importers used the label because it was
asgociated in the minds of the public with the character and reputa-
tion of the Janos water, and because ils use greatly facilitated the
sale of any Hunyadi water, and created for the Lajos water a market
without trouble or expense. The use of this simulated label was
intentional, and was fraudulent in its object and in its resuits. It
‘does not appear in the record when the partnership of Bell, Pollitz &
Co. was dissolved, and when Nielson took the business upon himself;
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but he continued the use of the label upon the bottles which he sold
until after the commencement of this suit, when he changed the label.
He was notified of the alleged infringement in October, 1896. The
complainant is not chargeable with laches in not taking earlier meas-
ures to suppress the defendant’s use of the label. There can be no
decree against the use of the name “Hunyadi.” Let there be an inter-
locutory decree for an injunction against the infringement of the
complainant’s red and blue label, and an accounting of the damages
to the cumplainant arising from the ipfringements since the defend-
ant’s sole ownership of the business. The question of costs will be
reserved until final decree,

LAMONT v. LEEDY et al,
(Circuit Court, D. Washington, N, D. June 20, 1898.)

1. TRADE-MARES-——WHAT MAY BE APPROPRIATED—DESCRIFPTIVE TERMS.
“Crystallized egg,” being words in common use, cannot be appropriated
as an exclusive trade-mark for egg meat preserved by secret process, and
put up in cans and bottles, though they may not Indicate with clearness
or accuracy the character of the goods.

2. SAME—UNFATR COMPETITION.

A Dbill for infringement of a trade-mark cannot be sustained as a bill
to restrain unfair competition, when it does not allege that defendants
have attempted or intend to practice any deceit for the purpose of selling
defendants’ goods as the goods of complainant,

This was a suit in equity by Charles Fred Lamont against John
D. Leedy and others for alleged infringement of a trade-mark, The
cause was heard on demurrer to the bill.

Humphries, Humphrey & Bostwick, for plaintiff.
White, Munday & Fulton, for defendants.

HANFORD, District Judge. This is a suit in equity to restrain
infringement of an alleged trade-mark, and for an accounting, and to
recover damages. The bill of complaint avers that the complainant,

- his predecessors and assignors,areand have been engaged in the busi-
ness of preparing and selling an article of food consisting of egg meat,
preserved by a secret process, and put up in cans and bottles, hermet-
ically sealed, and have built up an extensive and profitable trade
throughout the world, due in part to the merit and value of the prod-
uct as an article of food, and in part to extensive advertising; that the
product has been sold and advertised under the name of “crystallized
egg,” that being an arbitrary term, designed and used as a trade-mark
by which the article manufactured by the complainant, his predecessors
and assignors, would be known and recognized by consumers and the
public; that said trade-mark is printed, embossed, and stamped upon
all labels and brands placed upon the cans, bottles, boxes, and other
receptacles of the article manufactured and sold by the complainant,
and said words “crystallized egg” have also been duly registered as a
trade-mark by the complainant in the United States patent office, pur-
suant to the act of congress providing for registering trade-marks,
and in the office of the secretary of state of the state of Washingtoun,
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pursuant to a statute of the state of Washington, and in the do
minion of Canada, pursuant to the laws of Canada. 'The gist of the
complaint against the defendants is that they are engaged in the
manufacture and sale of a food preparation consisting of preserved
egg meat, in cans and boxes labeled “Leedy’s Perfected Crystallized
Egg,” intending thereby to make the public believe that they have
improved and perfected the goods sold by the complainant, in order
to gain an advantage and reap profits from the advertising and busi-
ness reputation of the complainant, and to attract the attention of
consumers and the public from the complainant’s business to their
own business. The bill contains no averment that the defendants are
using or will use labels, brands, or stamps in imitation of the labels,
brands, or stamps placed upon complainant’s goods, or that they
are endeavoring to palm off upon the public their own goods as the
goods manufactured by the complainant. The wrong complained of
consists entirely in the use of the words “crystallized egg” as descrip-
tive of the goods manufactured and offered for sale by the defendants.
The defendants have demurred to the bill, and in the argument upon
the demurrer they dispute the right of the complainant to appropri-
ate to his exclusive use the words “crystallized egg” as a trade-mark.
The words “crystallized egg” may not be well chosen to indicate
with clearness or accuracy the character of the goods sold under
that name, but they are suggestive of its general nature and charac-
ter, and they do not, even in the remotest way, serve to identify the
proprietorship or origin of the product. Being words of common
and general use, they cannot be fairly appropriated to the exclusive
use of the complainant as a trade-mark, The rules which must gov-
ern in deciding the question raised by the demurrer are given in the
decisions of the supreme court of the United States in the cases of
Goodyear’s India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128
U. 8, 598-604, 9 Sup. Ct. 166, and Mill Co. v. Alcorn, 150 U. 8. 460-
467, 14 Sup. Ct. 151. In the latter case the opinion by Mr. Justice
Jackson states the following as propositions established and settled
by the prior decisions of the supreme court, viz.:

“(1) That to acquire the right to the exclusive use of a name, device, or
gymbol as a trade-mark it must appear that it was adopted for the purpose
of identifying the origin or ownership of the article to which it is attached,
or that such trade-mark must point distinctively, either by itself or by asso-
ciation, to the origin, manufacture, or ownership of the article on which it is
stamped. It must be designed, as its primary object and purpose, to indicate
the owner or producer of the commodity, and to distinguish it from like articles
manufactured by others. (2) That if the device, mark, or symbol was adopted
or placed upon the article for the purpose of identifying its class, grade, style,
or quality, or for any purpose other than a reference to or Indication of its
ownership, it cannot be sustained as a valid trade-mark. (3) That the ex-
clusive right to the use of the mark or device claimed as a trade-mark s
founded on priority of appropriation; that is to say, the claimant of the trade-
mark must have been the first to use or employ the same on like articles of

production. (4) Such trade-mark cannot consist of words in common use as
designating locality, section, or region of country.”

The bill in this case cannot be sustained on the ground that a
lawful trade-mark has been infringed. The right to use a trade-
mark will not protect.a monopoly of the trade in evaporated eggs.
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The bill is also insufficient to entitle the complainant to relief on
the ground that the defendants have injured or intend to injure
them by deceitfully misrepresenting and marketing their product as
the product sold by the complainant under the name of “erystallized
egg,” for the reason that it is not shown that the defendants have
attempted to or intend to practice such deceit; on the contrary, the
bill plainly ‘charges that the defendants are trying to divert public
attention from the complainant’s goods to their own production.
In the case of Goodyear’s India Rubber Glove Mfg. Co. v. Goodyear
Rubber Co., in the opinion of the court by Mr. Justice Field it was
said that:

“The case at bar cannot be gustained as one to restrain unfair trade. Rellef
in such cases is granted only where the defendant, by his marks, signs, labels,
or In other ways, represents to the public that the goods sold by him are those
manufactured or produced by the plaintiff, thus palming off his goods for
those of a different manufacture, to the injury of the plaintiff. McLean v.
Fleming, 96 U. 8, 245; Sawyer v. Horn, 4 Hughes, 239, 1 Fed. 24; Perry v.
Truefitt, 6 Beav. 66; Croft v. Day, 7 Beav. 84. There is no proof of any
attempt of the defendant to represent the goods manufactured and sold by him
as those manufactured and sold by the plaintif; but, on the contrary, the
record shows a persistent effort on its part to call the attention of the public
to its own manufactured goods, and the places where they are to be had, and
that it has no connection with the plaintiff.”

Demurrer sustained.

BRODER et al. v. ZENO MAUVAIS MUSIC CO.
{Circuit Court, N. D. California. June 1, 1898.)

No. 12,193.

1. CoryriGHT—PRIORITY—EVIDENCE.

On conflicting evidence, held, that Bert A. Willlams was the original
composer of the copyrighted song “Dora Dean,” and that Charles Sidney
O’'Brien, in pretending to compose the melody of the song ‘“Ma Angeline,”
which was copyrighted by him, pirated the melody of the song *“Dora
Dean.”

2. 8aME—COPYRIGHTABLE WORDS—IMMORAL CHARACTER.

Musical compositions of immoral character cannot be protected by copy-
right; but where a copyright {8 held invalid because of the use of a word
of immoral significance the owners thereof may republish the song, omit-
ting the objectionable matter, and obtain a valid copyright therefor.

8. SAME—RESTRAINING ORDER—DAMAGES.
A defendant, who is shown to have pirated a song from complainant,

is not entitled to damages occasioned to him by a restraining order, though
the court dissclves such order because of the Invalidity of complainant’s

copyright.

H. C. Dibble, for complainants.
H. B. Wiley, for defendant.

MORROW, Circuit Judge. This is a suit for infringement of the
copyright to a song entitled “Dora Dean,” alleged to have been com-
posed by Bert A. Williams, who sold all his right, title, and interest
in and to the same to the complainants. It is claimed that the song
“Ma Angeline,” alléged to have been composed by Charles Siduey
O’Brien, and by -him sold to the defendant company, was pirated
from the sotg “Dora Dean” On the other hand, the defendant, in



