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pliance with the law. To do justice to the United States and to the
appellee, and in the interest of both parties, the case should be re-
versed, and the cause remanded, to permit a specific finding of facts
to be made. ‘

It is proper to notice that the petition in this case, even as aided
by the alleged bill of particulars, does not contain a succinct state-
ment of the facts upon which the claim is baged, as required by sec-
tion 5 of the above-mentioned act of congress. The statements made
in the petition are largely of a general nature, such as, “Per diems
for taking bail only,” “Charges for per diems in certain cases,”
“Charges of all fees in case v. Holloway”; and the bill of partie-
ulars attached i8 no more specific, and, being interspersed with au-
ditor’s memoranda, is of doubtful value, beyond showing that many
items were rejected or suspended by the auditor for insufficient state-
ment.

The original assignment of errors was of too general a nature to
be in accordance with our rules. As amended, the errors complain-
ed of questioned the correctness of findings of fact, or mixed law
and fact. The judgment of the district court is reversed, and the
case ig remanded, with instructions to grant a new trial
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1. Res JupicaTa—AcTtioN oN County Bownps.

‘Where a judgment has been recovered against a county on its refunding
bonds, and subsequently mandamus has been issued to compel the levy
of a tax to pay such bonds, the question of their validity is concluded
as between the same parties, and cannot be again raised in a subsequent
suit.

8. COUNTY JUDGE—VACANCY—APPOINTMENT BY COMMISSIONERS.
In Texas, three out of four county commissioners have power to appoint
a county judge to fill a vacancy, who will be a judge de facto, if not de
jure.

In Error to the Circuit Court of the United States for the East-
ern District of Texas.

F. H. Prendergast and W. T. Armistead, for plaintiff in error.
W. 8. Herndon and Ben B. Cain, for defendants in error.

Before PARDEE and MeCORMICK, Circuit Judges, and
SWAYNE, District Judge.

PER CURIAM. The defendants in error, W. N. Coler & Co., first
sued Marion county on June 6, 1892, in the United States circuit
court for the Eastern district of Texas, at Jefferson, on certain court-
house and jail bonds, and certain refunding bonds, and on certain
“funding or Urquhart bonds.” To that suit the county filed various
defenses to the validity of the funding bonds. Said funding bonds
were gigned by J. M. Urquhart as county judge. The defense then
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set up was as follows: That the funding bonds were issued with-
out any authority, and that the same were issued in redemption of
false, fictitious, and void obligations against the county, and the
plaintiffs were present when the same were issued and signed by
this county judge of Marion county, and urged him, the said county
judge, to gign the same, when they well knew that there was no
consideration passing therefor, and that the said judge who signed
said bonds was wholly incapacitated to do or perform any rational
act at the time of the signing of said bonds, and the plaintiffs and
their agents well knew this fact; that said bonds were issued in
fraud of the defendant county, and are not valid claims against it.
This defense was overruled, and judgment was rendered against the
county in October, 1893, for the amount due on the funding bonds
involved in that suit. The county appealed to the United States
circuit court of appeals, and the judgment was affirmed. 14 C. C.
A. 301, 67 Fed. 60. On August 3, 1895, W. N. Coler & Co. filed
suit in the United States circuit court at Jefferson for a mandamus
against Marion county to compel the county to levy a tax to pay
the judgment recovered. In the mandamus suit the county pleaded
as a defense that J. M. Urquhart, whose name appeared on said
coupons sued on, being coupons from the funding bonds, was never
at any date county judge of said county, and was never either elect-
ed or appointed, and was a volunteer only, entirely without power
to bind the county. This defense was overruled, and the mandamus
was awarded as prayed for. The county appealed said cause, and
the judgment was affirmed in the United States cireuit court of
appeals. 21 C. C. A. 392, 75 Fed. 352. On May 13, 1895, the pres-
ent suit was filed against Marion county by W. N. Coler & Co., in
which they seek to recover against Marion county for about $10.-
000 due on the “funding or Urquhart bonds.” The defendant an-
swered in the present suit substantially as follows: That the fund-
ing bonds set out by plaintiffs are null and void, and are not bind-
ing bonds against the defendant, because said funding bonds of
1880 were never executed or signed by any officer authorized to sign
the same and to bind the defendant county thereby; for that one
Charles Haughn was the duly-elected county judge at that time, and
had ceased by his own motion to act as such judge, and had begun to
act as county attorney, after either vacating or attempting to vacate
his office as county judge, in December, 1879, and on said day and
date, by the action of only three out of four of the county commis-
sioners, and in the absence of the judge, the said three commission-
ers undertook to appoint, and did appoint, one J..M. Urquhart as
county judge, he being only a private citizen. In the absence of one
of the commissioners, the three other commissioners appointed said
Urquhart as judge; and the county alleged that three of the com-
missioners, in the absence of a county jude~e. had no power to fill
the vacancy of the office of county judge, and its act in so doing was a
nullity, and the subsequent act of the judge did not and could not
bind the county; and that plaintiffs claim that by the signature of
the said J. M. Urquhart the funding bouds are made valid and bind
the county.
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To this answer W. N. Coler & Co. filed the plea of res adjudicata,
in effect, that the county was estopped from making this defense
by reason of the judgment for the debt in the first suit on these
bonds, and by reason of the judgment awarding the mandamus com-
pelling the county to levy a tax to pay the first judgment. The
court sustained the plea on the former adjudication as to the valid-
ity of the funding bonds, and directed the jury to return a verdict
for the plaintiffs for the amount of the Urquhart bonds in suit.

We find no error in the ruling of the court. The validity of the
Urquhart or funding bonds has been twice an issue between the same
parties in the same court, and twice the decision has been against
the plaintiff in error. On the facts admitted in the pleadings, J. M.
Urquhart, at the time he signed the bonds and coupons in question,
was county judge of Marion county de facto, if not de jure. The
judgment of the circuit court is affirmed.

SAXLEHNER v. EISNER & MENDELSON CO. SAME v. SIEGEL-COOPER
CO. SAME v. GIES. SAME v. MARQUET.

(Circuit Court, S. D. New York. June 28, 1898.)

1. PRINCIPAL, AND AGENT—CONTRACT RELATION.

A contract whereby the owner of a well of mineral water in Europe
“abandoned” to a certain corporation the exclusive sale thereof in this
country—the corporation to pay him specified prices for the water, and
take a specified number of bottles yearly, agreeing to sell no other similar
waters—creates the relation of buyer and seller, and not of principal and
agent,

2. TRADE-MARRS—ABANDONMENT,

The owner of wells of bitter water in Hungary, which water was sold
in Europe under the name “Hunyadi Janos,” by contract gave to a corpo-
ration the exclusive right to sell the same in this country. For several
years the company sold large quantities here, until the name had in fact
become an established trade-mark. The owner of the wells failed, how-
ever, to suppress in Europe the use of “Hunyadi” as a prefix to the names
of other competing waters, and, partly in consequence thereof, certain
suits instituted in this country for infringement were voluntarily dis-
missed, and the use of the name became common by competitors; and
thereafter the corporation selling the water here published notices stating
that “Hunyadi” had become a general name for bitter Hungarian waters,
and that it would henceforth distinguish its “Janos” water by a red dia-
mond on the label, which was done for several years, and until the termi-
nation of the contract. Held, that this was an actual abandonment of the
term “Hunyadi” to competitors, who invested money in reliance upon such
assertions, so that, although the owner of the wells finally establislied an
exclusive right to the word in Hungary, he could not, after the termination
of the contract, assert such a right here.

8. SAME—ABANDONMENT OF LABELS.

Where a corporation, having an exclusive right to sell certain European
mineral waters in this country, neglected for four or five years to take
any action against persons using infringing labels on competing waters,
to the use of which labels the European owner had an undoubted exclusive
right, held, that this was not an abandonment of the label, as against the
owners of the well, after the termination of their contract with such cor-
poration.

4. BAME—INFRINGEMENT—INJUNCTION.

One who, after using an infringing label for some time. discontinues it
merely for financial reasons, still claiming a right to use it, should be en-
joined.



