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for the 8um of $8,000, nor would he be able to provide the necessary
money to insure himself against loss of limb for that amount of
money; and perhaps no aooident insurance company would have
been Willing, for any sum of money he would be able reasonably to
pay, to. agreed to pay him $8,000 for the loss of his limb and
toes, as'that loss appears in this evidence. I mention this only as an
argument which has force in my mind, at least, in determining the
questi0Il;' how much money would fairly compensate him for the loss
he has sustained? '
Taking the young man just as we find him in the proof, I think

the verdict is more than he could have otherwise provided as an
indemnity against this loss, and I think it is very largely more. Re-

as 1 am to ,interfere with the verdict of a jury upon such a
matter, I ha"e concluded to grant this motion fora new trial upon
the ground Of an excessive verdict, unless the plaintiff shall, within
30 days from this date, enter a remittitur of one-half the amount of
the verdict. If this is done, there may be a judgment for that
amount and the interest since the rendition of the verdict. Ordered
aocordingly.

BADGER SILVER MIN. CO. v. DRAKE.
(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.)

No. 633.
1. VENDOR AND PURCHASER-CONSTRUCTION OF LAND CONTRACT.

A contract under seal, by which one party agrees to sell and another
agrees to buy certain lands and other property, which provides for delivery
of the property and payment therefor, and the deposit of deeds In escrow
for delivery upon completion of the payments, is a contract of sale, and
not a contract for sale.

9. PRINCIPAL AND AGENT-UNDISCLOSED PRINCIPAL.
Plaintiff's assignor, by contract under seal, sold land to an agent, who

contracted in his own name without disclosing his principal. Held that,
on default of payments, the plaintiff had no right of action against the
principal afterwards discovered.

In Error to the Circuit Court of the United States for the Southern
District of Florida.
This action was brought by the plaintiff in error against A. M.

Drake and Levy Mayer in the circuit court of Suwannee county, Fla.,
and removed to the federal court, no service being had upon Mayer.
The action was brought upon the following contract:
This agreement, made at In the state of Wisconsin, this 18th

day of January, 1891, by and between the Badger Silver Mining Company,
of GlIlles, Ontario, a corporation, organized under the laws of Wisconsin,
party of the first part, and Herbert N. Nichols, of Denver, Col., party of the
second part, Witnesseth:
-FIrst. Said first party hereby agrees to sell, transfer, assign, convey, and

unto said second party all the property, of every kind, character, and
description, of said first party, real, personal, and mixed, wheresoever sit-
uate, whether enumerated hereIn or not. Said property embraces,
other things, the following: That part of mining location known as 200 T,
commencing at the northeast-corner of said 200 T; thence, running south,
alongthe east Une of said 200 'r, 12 chains 98 lInks, more or less, to a point;
thence 'west 80 chains 8 links, more or less, to the west boundary of said'



BADGER SILVER MIN. CO. V. DRAKE. 49

200 T; thence north twelve chains 98 links, more or less, to the northwest
corner of said 200 T; thence east, along the north line of said 200 T, 80
chains 13 links, more or less, to the point of beginning,-containing one hun-
dred and four acres, more or less, comprising all the land In said 200 'f
deeded to the said first party by John M. Stowell. Also the mining location
known as 201 T and 96 T, the said 201 T and 96 T, together with the said
land in said 200 T, embracing 360 acres, more or less, all of said location
being In the township of Gillies, district of Thunder Bay, province of Ontario,
Canada. Also all mills, buildings, Improvements, fixtures, machinery, tools,
Implements, and supplies In, upon, or about said mining locations, or used In
connection with the working and operation of the same. Also all ores of
every description, wherever the same may be. Also all books, maps, plans,
papers, and documents, now In use or heretofore used In connection with
the working of said mining location or the business connected therewith or
otherwise. Said first party hereby covenants and agrees that It has a good,
clear, free, absolute, and uninterrupted right to sell, transfer, assign, convey,
and deliver all of the foregoing property, and every part thereof; that It
has an absolute and Indefeasible title In fee simple to all of said real estate.
and that It Is the absolute owner of all said personal property; that all of
said property, real, personal, and mixed, and wheresoever situate, is free and
clear from all mortgages, charges, Incumbrances, liens, claims, taxes, and as-
sessments whatsoever, except as hereinafter stated; and that It will forever
warrant and defend the title to said property, and every part thereof, against
any and all person or persons, corporation and corporations, whatsoever.
Absolute and uninterrupted possession of all the said property In manner and
form as aforesaid shall be delivered to said second party on or before l<'eb-
ruary 10th, 1891, and none of said property of any kind shall be removed or
disposed of In any way by said first party, Its ag-ents or employes, on and after
the date hereof. It Is the Intent of this agreement that though absolute pos-
session may not be delivered until on or before February 10tb, 1891, the same
shall take effect on, and relate back to, the date hereof. It is understood that
the said first party, for purposes of convenience, has held and holds the title
to said mining location 96 T, otherwise known as the "Porcupine Mine," In
the name of John Stowell, as trustee, the president of said first party,
and that the mining location last aforesaid is subject to an incumbrance of
about $13,000.00. It is covenanted and agreed by said first party that, con-
temporaneously with the making of the payment of the sum of $24,000.00
hereinafter referred to, the said amount or so much thereof as is necessary
shall be Immediately applied towards the complete release and payment of
said Incumbrance, and that contemporaneously therewith the said Stowell
shall execute and deliver to the escrow hereinafter mentioned a good and
sufficient warranty deed running to the said second party or his assigns, and
contaIning covenants of warranty on the part of said Stowell against any and
all acts and omissions on his part, and containing also full covenants of
warranty on the part of the said first party. The deed last aforesaid shall at
once be joined In by the wife of the said Stowell, releasing all her dower and
homestead rights, If any, therein. The said deed, ImmediatPly upon Its exe-
cution. shall be delivered In escrow to the American Trust & Savings Bank,
of Chicago, Ill., by said bank to be held until all of the payments hereinafter
referred to have been made in manner as hereinafter set forth, on the making
of which the said deed shall be delivered by said bank to said second party
or his assigns. Contemporaneously with the execution and delivery of this
contract, the said first party shall execute and deliver to said pscrow fnll and
complete and absolute Instruments of transfer and conveyance. containing
full covenants of warranty, and conveying to said second party or his assigns
all of the property hereinbefore specified. Said Instruments of transfer and
conveyance shall be held by said escrow until all the payments hereinafter
referred to have been made In manner as hereinafter set forth, and. Im-
mediately upon the making of the same, shall be delivered to said second
party or his assigns.
Second. Said second party hereby agrees to and does purchase all of the fore-

going property, ,and agrees to and shall pay therefor the sum of two hundred
and fifty thousand dollars ($250,000) in manner following: $1,000 In casl1 upon
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the date of the execution of this agree/ll,ent, ,receipt of which by sald first
party ill hereby acknowledged; $24,0Q().OO in cash on or before Fehruary10th,
1891; $25;000 in cash on or before Mayl.st, 1891, with interest tb,ereonfrom
the dllte hereof at the rate of 6 per Cf!nt. per annum; $25,OOOsha11 be- paid
into saldb,ank as escrow on' or before lilt, 1891, with interest thereon
from the date hereof at the rate of6 per cent. per annum; lj;50,OOO shall be
paid ,Into sald bank as escrow on or before December 1st, 1891, with interest
thereon ,from the date hereof at, the-rate of 6 per cent. per annum; $50,000
shall be paid Into said bank as escrQw on or before March 1st, 1892, with
interest thereon from the date, hereof at the rate of (j per cent. per annum;
$75,000 sb,all ,be paid into said as escrow on or before July 1st, 1892, with
interest thereon from the date' hereof at' the rate of 6 per cent. per annum.
If the titles, to the said property or :any part thereof shall upon examination
by the soUcHors of said party of the second part be found to be other than
as hereinbefore covenanted, then, u,pon notice of said fact to said escrow, the
sald moneys so to be deposited the sald escrow as aforesaid shall not
be pald over to said first partY: ,untll the defects in said title, if any, shall
have been satisfactorily cured, or the value of said defects adjllsted and paid
or abated to said second party or, his aSSigns; and thereafter, or In the event
of the titles to sald property being as herein covenanted, the said payments
shall, after they have been made tosald bank as escrow as aforesaid, and
provided said first party shall not be in default m any way in the premises,
be paid to the sald first party by said bank, and contemporaneously therewith
the said deeds so as aforesaid to be held in escrow by said bank shall be de-
livered to said second party or his assigns. If the said titles shall be found
satisfactory by said solicitors, as herein provided, before the time for the
making of sald last payment to said escrow, then and In that event the said
escrow shall turn over such payments theretofore made or thereafter to be
made to It under this contract to said first party, provided said first party
shall not be then in any way In default In the premls,es. It Is further cov-
enanted and agreed that If it becomes necessary to take any proceedings to
cure any defects, if any, in any of the titles to the property aforesald, that
such proceedings shail be taken at the sole expense of said first party, and
said second party, his heirs, legal representatives, and assigns, shall, if
necessary, join in or allow such proceedings, and do whatever is necessary
to effect the same, provided said second party Is satisfactorily secured and In-
demnified In the premises.
Third. It Is covenanted and agreed that, until the full payment Is made of

aU said deferred payments, sixty per cent. of the net receipts for ores hereafter
mined and sold before the making of said final payments as aforesaid shall
be applied towards the said deferred payments. 'The said ores, prior to the
making of said final payment as aforesaid, shall be shipped to Balbach &
Sons, Newark, New Jersey, or any other responsible and reliable smelter to
be selected by said first party, provided said Balbach & Sons or said other
smelter shall do the smelterlng as cheap as any other equally responsible or
reliable smelter. Said first party is herehy given the right, at its own sole
cost and expense, to place a man at said mining locations until all of said de-
ferred payments have been made as hereinbefore specified; and such man
shall have the right to ascertain the amount of all said net receipts as afore-
sald, but he shall have no right of any kind In any way to interfere with the
working of said mining locations, or the conduct, control, or management of
the business therewith connected.
Fourth. If said second party shall make defaUlt in any of the payments

specified in paragrllph second of this contract, and shall continue in defanlt
for thirty days, then and in that event said first party, if said first party shall
not then be In default in the premises, shall have the right to forfeit all
payments heretofore made in the premises, and to become reinvested with
the title to all of said property, with the same effect as though this instru-
ment had not been made; but the second party shall not be entitled to with-
hold payment of the first $50,000 of said purchase price on account of,any
defect of title to said mining locations known as 200 T and 201 T.
Fifth. Said first party further .. agrees that it wllI properly

execute and deliver, and cause to be properly executed and dellvered, prompt-
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Iy, upon demand, any and all Instruments of transfer and conveyance which
may from time to time be required by said second party In the premises, for
the purpose of fully and completely carrying out both the spirit and letter of
this Instrument; said instrum"ent of transfer and conveyance to contain full
and complete covenants of warranty.
It Is the intention of this agreement that the payments made to the bank

in escrow shall be withheld by the bank until the title to said premises is In
such condition that the deeds herein specified will confer upon the party of
the second part such title as is herein covenanted, and that after said title
Is perfected as aforesaid, and so found by the solicitors of the party of tbe
second part, that then the payments made to the banI, shall be paid over
forthwith to the party of the first part, but that the deed shall remain in
escrow until the completion of all the payments. This insrument In all Its
parts shall be binding upon the said first party and ail of its stockbolders,
Its successors and assigns, and sbail run to and In favor of tbe said second
party, bis heirs, legal representatives, and assigns, forever.
In witness wbereof, the said first party has caused these presents to be

signed by its president, and attested by its secretary under Its corporate seal,
and the said second party has attached hereto his hand and seal, all done
the day, date, and place first above written.

The Badger Silver Mining Company of Gillies, Ontario,
[Corporate Sea!.] By John M. Stowell, President.
Attest: Walter Read, Secretary.

Herbert N. Nichols. [Sea!.]
Signed, sealed, and delivered in presence of:

ElIas H. Bottom.
State of Wisconsin, Milwaukee County-ss.: Be It remembered that on this

7th day of Feby., 1891, personally appeared before me John M. Stowell, presi-
dent, and Walter Read, secretary, of the Badger Silver Mining Company of
Gillies, Ontario, to me personally well known to be such officers, and to me
well known to be the persons described in and who executed the foregoing
contract, and severally and duly acknowledged the execution of the foregoing
contract "as president and secretary, respectively, as their free act and deed
of said corporation; and the said Jobn M. Stowell and '''alter Read severally
affirmed before me that they executed the foregoing contract for and on be-
half of the said corporation by virtue of and pursuant to the unanimous vote
of the directors of said corporation lawfully tal'en.
Witness my hand and official seal. Cbas. L. Goss,

[Notarial Seal.] Notary Public Milwaukee County, Wisconsin.
MilwaUkee, "'-isconsin, Jan. 30, '91.

For good and valuable considerations to us and each' of us, who are stock-
holders of the Badger Silver Mining Co., the party of the first part in the
foregoing contract, this day In hand paid, the receipt of which Is hereby
acknowledged, we, the undersigned, do hereby fully consent to ratify, approve,
and confirm the action of the Badger Silver Mining QQ. as evidenced by tbe
foregoing instrument and all of its parts, and bereby covenant to and with
Herbert N. Nichols, the party of the second part to said contract, his heirs,
legal representatives, and assigns, forever, that we and each of us hereby do
and will and shall guaranty the full, complete, and prompt performance by
the said Badger Silver Mining Co. of all and every part of the said contract
by the sald Badger Silver Mining Co. to be performed. The Individual lIa-
bility of each of us under this contract Is however expressly limited to Iluch
proportion of the purchase price specified In the foregoing instrument as our
respective holdings of the stock of said Badger Silver Mining QQ. bear to the
total capital stock thereof.
Name of Stockholders. No. of Share•.
Jno. M. Stowell.................................................. 6,362Jh
Geo. W. Robinson.••••••••.••...••.••......••.....•.•.•..•..••••. 11,\)23
O. A. Reed...................................................... 7,591
Walter Read 8,148Jh
Chas. E, Sammons............................................... 5,312Jh
Oh. Preusser ...•.••.••.•...." ,............... 1,250
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The declaration alleges that Nichols was, at the time of the nego-
tiation and making of the contract, a duly-authorized agent of the
defendants, A. M. Drake. and Levy Mayer, and of O. E. Dickerman
and A. H. Wilder, for the purpose of making the contract, and that
said Nichols entered into and executed the contract as the agent
for and on behalf of the said Drake, Mayer, Dickerman, and Wilder;
that Dickerman and Wilder have died since the execution and de-
livery of the contract, and were never residents of the state of
Florida, and that the plaintiff company has not been able to ascer-
tain who had been appointed as administrator of the estate of either
of said decedents; that, in pursuance of the said contract, defend-
ants and their associates paid to the said first party $25,000, the
first two payments under the contract, on or about the 10th of Feb-
ruary, 1891; and that on or about the last-named date the defend-
ants and the said Dickerman and Wilder received, and the said first
party delivered, possession of all the property mentioned in said con-
tract as purchased by the said Nichols, and have ever since retained
the same. The declaration also alleges the delivery by the first
party to the bank named in the contract of sufficient deeds of the
lands described in the contract, and the making of a good title to
Nichols to said lands, and that all things precedent to be done by
the plaintiff had been done, but that the defendants had not carried
out the contract or paid any further portion of the purchase money
beyond $25,000. The transfer from the first party to the contract
to the plaintiff herein of the contract and all its rights thereunder
is alleged, and the declaration seeks to recover from Drake and Mayer
the purchase price of the property sold and delivered. In the second
count it alleges the damages sustained by the plaintiff to have been
the loss of profits arising from the defendants' failure to carry out
the contract. The third count alleges that the defendants and their
assodates have been in possession of the property ever since the time
of delivery, and have derived therefrom large sums of money, which
the plaintiff seeks to recover.
The declaration was demurred to. on the ground that the declara-

tion and contract showed that Nichols was not the agent of the de-
fendant Drake, and that no testimony was admissible to establish
such agency. The demurrer was sustained by the order following:
"This cause having come on to be heard, by brief, on defendant's demurrer

to plaintiff's declaration, and having been duly considered, the court considers
that the decisions cited In 135 U. S. 313, 10 ";lnp. Ct. 831 [Willard v. Wood],
64 N. Y. 358 [Briggs v. Partridge], and 2 N. E. 785 [Haley v. Belting Co.
(Mass.)], apply to the facts in this case; th!lJt the contract sued upon was not
a contract for sale, but a contract of sale, so far as questions of covenanting
by both parties are concerned; that third parties not mentioned in the cOJ]-
tract cannot be sued upon covenants to which they are not directly parties in
the contract. Nichols covenants for himself, and discloses no one else. It is
therefore ordered that the demurrer herein be snstalned."

The plaintjff then file(l. an amended based,in one count,
on the theory of an implied contract on the part of the defendants to
pay for the value of the property, as evidenced by the purchase price,
specified in the Written contract, on the alleged grounds that the
defendants and their associates received and. the property.
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In another count the theory is that the defendants are liable to pay
for the value of the silver ore taken from the mines while in the
possession of the defendants and their associates, which ore is alleged
to have been converted by the defendants to their use. This amended
declaration was also demurred to, and demurrer sustained.
W. A. Blount and A. C. Blount, Jr., for plaintiff in error.
H. Bisbee, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and

SWAYNE, District Judge.

PER CURIAM. For the reasons given by the trial judge, and con-
sidering Willard v. Wood, 135 U. S. 309, 313, 10 Sup. Ct. &31, Cragin
v. Lovell, 109 U. S. 194, 3 Sup. Ct. 132, Briggs v. Partridge, 64 N. Y.
358, and Haley v. Belting Co., 140 Mass. 73, 2 N. E. 785, the judg-
ment of the circuit court is affirmed.

v. ClE DES PHOSPHATES DE FRANCE.
(Circuit Court of Appeals, Fifth Circuit. March 1, 1898.)

No. 623.
BANKS AND BANKING-RECEIVERS.

Defendant deposited in bank a dt;aft drawn on it& New York
spondent, having theretofore slightiy overdrawn its account. The draft
was passed to defendant's credit, and checked against. On suspension
of the bank, defendant stopped payment of the draft by telegram, where-
upon plaintiff sued as receiver to recover on the draft. Held, that he
was entitled to recover only the amount due the bank after charging
back the draft.

In Error to the Circuit Court of the United States for the South-
ern District of Florida.
This was a suit brought by G. C. Stapylton, as receiver of the I!'irst National

Bank of Ocala, against tlw Cie des Phosphates de France, a corporation
under the laws of i"rance, upon a draft for $3,000, directed to Lazard Freres.
The draft was duly presented for acceptance, and dishonored, of which the
defendant had due notice. The defendant pleaded that the bank did not
own the draft, and pleaded a set-off of $2,665.13, a balance on deposit ac-
count of the First National Bank of Ocala at the time of the suspensIon of
the bank, and also a claim of set-off of $500 by reason of a certain draft
drawn by the Ocala Bank In favor of the Live Oak Bank upon the National
Bank of Jacksonville,-a draft which was the property of the defendant, and
represented money which defendant had placed with the Ocala Bank to
purchase said draft. The cause was submitted to the judge without a
jury, and the plaintiff proved the draft was made and executed by the
defendant, and placed to the credit of defendant in the Ocala Bank as cash.
and drawn upon as cash; that the draft was sent to New York for collection:
that the draft was returned from New York, having been presented for
payment, and payment refused; that payment was refused by Lazard Freres
because payment was stopped by a telegram by the defendant through its
manager, P. Levy; that by the conrse of dealing between the defendant and
the bank, the bank had been in the habit of receiving such drafts as cash,
and crediting the same to the defendant as cash, and that this draft was
entered both OJ;!. the bank's books and on the book of the defendant, or by
a receipt given it, as so much cash deposited. The defendant sought to
show that of this $3,000 there was a credit balance of $2,665.18 on the books
of the bank at the time of the failure. The plaintiff objected to the intro-


