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ability; or(d) death sustained (a) while the insured is bereft of rea-
son, sight, etc.,, (b) or while mining, blasting, wrecking, (c) or em-
ployed in the manufacture, sale, transportation, or handling of any
explosive compound, (d) or while, or in consequence of, violating the
law, (e) or while under the influence of intoxicating drinks or nar-
cotics, or in consequence thereof, (f) or while in any wild or uncivil-
ized countries, (g) or while riding or traveling in any vehicle or con-
veyance not provided for transportation of passengers; or result-
ing from or caused, directly or indirectly, wholly or in part, or while
so affected, by (a) vertigo, (b) somnambulism, (c) bodily infirmities, (d)
deformities, or (e) disease of any kind, (f) gas or (g) poison in any
form or manner, (h) contact with poisonous substances, (i) surgical
or medical treatment, (j) dueling, (k) fighting, (I) wrestling, (m) war,
(n) riot, (o) lifting, (p) overexertion, (q) suicide (sane or insane), (r)
sunstroke, (s) freezing, (t) riding or driving races, (u) voluntary ex-
posure to unnecessary danger, or (v) intentional injuries inflicted by
any person. Now, by the mere cancellation of the outlying terms of
the sentence, we have the exception stated thus: “The insurance
under this contract shall not cover * * * death * * * re
sulting from * * * intentional injuries inflicted by any person.”
And then we have almost precisely the case of Insurance Co. v.
McConkey, 127 U. 8. 661, 8 Sup. Ct. 1360, where it was held that
under such an exception the policy did not cover a case of murder.
It is true that in that policy the. exception in its application to a
case of death was somewhat more clearly manifested by a structural
plan of the sentence, bringing the word *“death” more closely in
association with the words “intentional injuries jnflicted by the in-
sured or any other person.” But I think the intention of the par-
ties to exclude a case of death so inflicted is just as clear under this
policy as it was under that. Judgment for the defendant. 8o or-
dered.

WOOD v. LOUISVILLE & N. R. CO.
(Circuit Court, W. D. Tennessee, E. D, June 2, 1898.)

No. 3,130.
1. Nporreenoe—CAaTTLE CHUTES.

A railroad company is negligent in constructlng a cattle chute so close
to the track that a brakeman, on the ladder of a passing car, may be
struck by it.

MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE.
2 A brakeman who is struck by a cattle chute, while climbing the ladde_r
of a passing car, is not negligent, although he did not see the chute until
he was struck. .

8. PErsoNAL INJURY—ExcEssiveE Damaages.
. A verdict for $8,000 damages for the loss by a railroad brakeman of one

" foot and four toes on the other is excessive.

This was an action by Horace J. Wood against the Louisville &
Nashville Railroad Company to recover damages for personal in-
juries. There was a verdict for plaintiff for $8,000, and defendant
moves for a new trial. a .



WOOD V. LOUISVILLE & N. R. CO. 45

The plaintiff was a switchman on the Louisville & Nashville Railroad, and
had been so engaged for about three months on a gravel train. Being trans-
ferred to the position of middle brakeman on a freight train, which was
switching cars on the railroad side tracks, and while in the discharge of his
duty, climbing one of the ladders to the top of the car, he was raked off by
a cattle chute, which was so near to the track that there was not room for
his body to pass without being struck in the manner in which it was, The
injury crushbed the toes of his left foot in such a way that he lost all
the toes by amputation, except the great toe, of that foot, and his right
foot was crushed entirely off, just above the ankle, so that he is permanently
crippled in both legs. There is a dispute in the testimony as to whether the
close proximity of the cattle chute to the rails of the track was the result
of the original coustruction, or whether it had beecome from long disuse so
dilapidated that it had got out of plumb, and for that reason was too close
to the track. There was also some dispute in the testimony as to the exact
distance between the mouth of the chute and the track, and, as the structure
has since the accident been torn down, it is impossible to determine with ac-
curacy just the number of feet and inches, the testimony of the witnesses
ranging from an estimate of eighteen inches to four feet. Defendant’s wit-
nesses swore that this chute was constructed like all other cattle chutes
on the line. Whatever the accurate distance from the track was, the fact
is that the plaintiff, while climbing the ladder, was knocked off. The
structure had been there for a number of years, and had been for some
time out of use, but was left standing as described by the witnesses. The
plaintiff swears that he did not know the chute was there, had not
observed it while at work, and that he did not on the occasion of his injury
observe it at all. The jury found a verdict in favor of the plaintiff for
$8,000.

J. W. E. Moore, for plaintiff.
A. D. Bright, for defendant.

HAMMOND, J. (after stating the facts as above). The verdict of
the jury is conclusive as to the negligence of the defendant company
in the construction of this cattle chute. It is not a question of a few
inches more or less of proximity to the track, nor is it a question of
the different sizes of the men called upon to operate in or near it, as
to whether they could comfortably pass between the mouth of the
chute and side of the car while the car was being loaded or unloaded
from the cattle pens, as described by the witnesses. Neither is it a
question of avoidance, in climbing the ladder, of the too great protru-
sion of the body by the skillful or unskillful use of the ladder. Tt
seems to me quite unreasonable to demand that a brakeman, intently
engaged in moving over a running freight train, and climbing the
ladders put there for that purpose, shall make a nice calculation
of inches as to the protrusion of his body, so as not to strike an ob-
struction to which his attention is not specifically called, and which
is of such a nature that he would not be required to be on the lookout
for it unless particularly informed about the danger. The case of a
bridge across the road or an overhanging roof presents a different
question. Either is a structure the danger of which is always ap-
parent, and against which the brakeman must be constantly on his
guard; but these cattle chutes along the road may be located at any
place, and the primary duty of every railroad company in their con-
struction is to see that they are not so close to the track as by any
possibility to result in such an injury as this. It is only a matter
of the length of the bridge that must connect the cattle chute with
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the floor of the car which is being loaded or unloaded. Of course,
the cattle can be more readily controlled in pagsing in or out of the
car to or from the chute the shorter this distance is, but by giving
a few inches of extra space the structure can be so far removed from
the track as to provide against raking a brakeman off who is on the
ladders, and against the possible inequalities arising out of any nar-
rower or wider cars that may be moving on the track.

Therefore I think there is no doubt, from the proof in this case,
that the jury was right in concluding that this structure was toe
close to the railroad track, and the cases cited by counsel of passing
bridges, station houses, railroad frogs, and structures like that are
not applicable to the facts of this case, for the reason that there is
nothing in the nature and character of the structure itself to make
it dangerous, if it is kept far enough back from the track. The truth
is that such a structure might be used for years and years in too close
proximity to the track without attracting attention, because the un-
happy combination of a brakeman on a ladder at the precise mo-
ment of passing the cattle chute would occur very rarely, if ever.
Unhappily, it did occur in this case. In overhanging bridges or
roofy, the danger is obvious, and threatens every time the trains move
under them. Of course, if the cattle chute be allowed to fall into
dilapidation, or be out of repair, and become loose in its joints, there
would be danger of the few number of inches that might have been
allowed in the original construction becoming closed by the falling
away of the timber from the close-fitting framework, and that is
possibly what occurred in this case.

As to the contributory negligence of the defendant, I think, also,
that the verdict of the jury was right. It cannot be required of a
brakeman that he shall go about upon the line of a railroad upon
which he is operating, and lay a foot rule to all the structures of
this kind, and see whether or not they be so close as to make it neces-
sary that he should be watchful when he is climbing the ladders, or
to avoid taking the ladder until the chute shall have been passed.
The fact that no accident of this kind had happened before upon
the railroad, and that trains were constantly passing this chute with-
out the development of this danger, brings it directly within the
class of what we may call “concealed dangers.” This danger, was
lurking for years without its being known. The constituent ele-
ment of it was a matter of mere inches, and that, in the very nature
of things, could not be detected by ordinary observation. It is an
idle struggle to escape the liability for this negligence to impute con-
tributory negligence to the plaintiff under the circumstances of this
case. Even if he had been aware of the fact that the cattle chute
was there, it does not follow that he was aware of the fact that it
was a few inches more or less too close to the track; and he had a
right to rely upon and believe that the railroad company would not
put it too close to the track, or would not permit the customers whom
they allowed to build it to put it too close to the track, to injure their
employés. It is a danger that does not probably show itself until
an accident like this brings it into prominence, either to the railroad
owner who operates the road or to the man who originally construct-
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ed it. They were thinking of establishing a clearance for the cars,
and not for a man climbing the ladders at the moment of passing the
chute. That danger was probably not thought of by anybody; not
by the constructors any more than by the plaintiff. It is a danger
that might arise, and possibly did arise, in this case, because the car
on which he was mounted was wider than ordinary cars; or perhaps
the ladder might have been constructed so as to have been further
away from the side of the car than in the ordinary construction of
ladders. Many differences of this kind might appear to make a
danger in this particular conjunction of a brakeman on a ladder and
a cattle chute too near the track that would not be observable to any
ordinary intelligence or observation.

The case was fairly left to the jury, and they have decided these
questions of negligence and contributory negligence against the
defendant, and I think properly so. I can see no error in the action
of either the court or the jury entitling the party to a new trial upon
that ground.

But the difficulty that I have had with this verdict has been that
I have thought all along that it was excessive. In the opinions that
I have heretofore written upon this subject, which it is not necessary
to cite here, it will be found that I have always had the greatest re-
luctance, in exercising the right or power of the court over a verdict,
to set it aside because the amount was too large, and I have never
exercised the power where the sum wag at all reasonable. It is the
province of the jury to determine the amount that will compensate
for the injury, and it is a denial of the right of trial by jury to inter-
fere with the exercise of this duty by them. . Yet it is also one of
the rights of trial by jury that the trial judge shall see that the jury
does no injustice by being carried away through passion, prejudice,
or undue sympathy, and I think in this case they have been misled
by their sympathies for this plaintiff into giving a larger verdict
than the facts demand. Sentimentally considered, the loss of life
or the loss of a limb is irremedial by any sum of money, but this is
not the rule of compensation in such cases. It is not the fair rule
of judgment.

I know it is not evidence to go before a jury to prove sums that are
“ordinarily allowed by accident and life insurance companies for loss
of life or limb, and there was no such proof as that before this jury,
and no proof before the trial judge upon the subject; but, in re-
flecting upon the question of what is fair compensation for the loss
of one’s limbs or life, it occurs to me that the common experience
of men undertaking to provide for indemnity against accidents re-
sulting in the loss of life or limb may be fairly considered. If the
plaintiff had lost his life, I think it is apparent, from his earning
capacity and the amount required by him to live, that, in the common
experience of switchmen, he would not have been able to earn suffi-
cient money, after paying his living expenses, to provide for him-
self a policy of insurance for $8,000, upon which he would be able to
pay the premiums. He would, from necessity, have had to take a
less indemnity and a policy for a smaller amount. He would not
be able, fairly and reasonably, to insure his life from his earnings
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for the sum of $8,000, nor would he be able to provide the necessary
money to insure himself against loss of limb for that amount of
money; and perhaps no accident insurance company would have
been willing, for any sum of money he would be able reasonably to
pay, to hive agreed to pay him $8,000 for the loss of his limb and
toes, as'that loss appears in this evidence. I mention this only as an
argumént which has force in 'my mind, at least, in determining the
question, how much money would falrly compensate him for the loss
he has sustained?

Taking the Young man just as we find him in the proof, I think
the verdict is more than he could have otherwise provided as an
indemnity against this loss, and I think it is very largely more. Re-
luctant as I am to interfere with the verdict of a jury upon such a
matter, I have concluded to grant this motion for a new trial upon
the ground of an excessive verdict, unless the plaintiff shall, within
30 days-from this date, enter a remlttltur of one-half the amount of
the verdict. If this is done, there may be a judgment for that
amount and the interest since the rendition of the verdict. Ordered
accordingly.

BADGER SILVER MIN, CO. v. DRAKE.
{Circult Court of Appeals, Fifth Circuit. April 12, 1898.)
No. 633.

1. VENDOR AND PURCHASER—CONSTRUCTION OF LAND CONTRACT.

A contract under seal, by which one party agrees to sell and another
agrees to buy certain lands and other property, which provides for delivery
of the property and payment therefor, and the deposit of deeds In escrow
for delivery upon completion of the payments, is a contract of sale, and
not a contract for sale.

2. PRINCIPAL AND AGENT—UNDISCLOSED PRINCIPAL.

Plaintiff’s assignor, by contract under seal, sold land to an agent, who
contracted in his own name without disclosing his principal. Held that,
on default of payments, the plaintiff had no right of action against the
principal afterwards discovered.

In Error to the Circuit Court of the United States for the Southern
District of Florida.

This action was brought by the plaintiff in error against A. M.
Drake and Levy Mayer in the circuit court of Suwannee county, Fla.,
and removed to the federal court, no service being had upon Mayer.

The action was brought upon the following contract:

This agreement, made at Milwaukee, in the state of Wisconsin, this 13th
day of January, 1891, by and between the Badger Silver Mining Company,
of Gillies, Ontario, a corporation, organized under the laws of Wisconsin,
party of the first part, and Herbert N. Nichols, of Denver, Col., party of the
second part, witnesseth: -

‘First, Said first party hereby agrees to sell, transfer, assign, convey, and
deliver unto sald second party all the property, of every kind, character, and
description, of sald first party, real, personal, and mixed, wheresoever sit-
uate, whether enumerated herein or not. Said property embraces, among
other things, the following: - That part of mining location known as 200 T,
commencing at the northeast .corner of said 200 T; thence, running south,
along the east line of said 200 T, 12 chains 98 links, more or less, to a point;
thence west 80 chalng 8 links, more or less, to the west boundary of said



