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The patentee, in his specification and drawings, shows that his in-
vention consists in cutting the under surface of the old molding sec-
tion 8o as to drive the nails in from below instead of above. It is im-
possible to conceive of any evidence which would dignify such a
manifestly mechanical expedient with the name of invention. The
demurrer is sustained.

THE EUGENE.
(Circuit Court of Appeals, Ninth Circuit, May 12, 1898.)
No. 430.

1. APPEAL AND ERROR—FINALITY OF DECREE.
A decree in admiralty, awarding libelants a definite sum, adjudging that
a maritime lien exists therefor, and directing the sale of the vessel and
payment of the proceeds into the registry to await the further order of the
court, is a final appealable decree.

2. SAME—MARITIME LIENS—BREACH OF CONTRACT.

There can be no maritime lien against a vessel for breach of a contract
of carriage where she never in fact entered on the performance thereof,
and neither the libelants nor their baggage were ever received on board,
or placed in the care or control of the master. 83 Fed. 222, affirmed.

Appeal from the District Court of the United States for the North-
ern Division of the District of Washington.

Williams, Wood & Linthicum, for appellant.
John C. Hogan and Patterson & Easley, for appellees.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis
trict Judge.

ROSS, Circuit Judge. The appellant is claimant of the steamboat
Eugene, and brings this appeal from the decree of the court below
against the steamboat and in favor of the libelants and of Walter
M. Cary, Fred M. Lyons, and Edward J. Knight, named in the de-
cree as interveners, each in the sum of $800, and directing that a
writ of venditioni exponas issue against the vessel to satisfy the de-
cree, with costs. Exceptions to the original libel having been sus-
tained (83 Fed. 222), the libel was amended. As amended, it al-
leges, in substance, that the defendant Portland & Alaska Trading &
Transportation Company was, during the times therein mentioned,
a common carrier by water of passengers, baggage, and freight be-
tween the city of Seattle, Wash., and Dawson City, on the Yukon
river, one E. B. McFarland being its general manager, and one C. 'W.
Gould its transportation agent; that during all of the times men-
tioned the trading and transportation company owned and operated,
in connection with its said business, the steamboat Eugene, and also
operated, in the same connection, a steamship known as the Bristol;
that on, prior, and subsequent to August 11, 1897, the Eugene and
the respondent company caused it to be publicly and extensively
advertizsed that the Eugene, in tow of the Bristol, would leave Beattle
for Dawson August 23, 1897, and would transport passengers to the
number of 850, or less, including their baggage and freight, not te
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exceed 1,500 pounds each, and would reach Dawson City not later than
September 15, 1897; that, relying upon, the good faith of those adver-
tisements, and believing those representations, and others of like
effect, to.be true, the libelants, on or about August 19, 1897, made
and entered jnto a contract with the steamer Eugene, wherein and
whereby that boat undertook and agreed to carry the libelants from
the city of Seattle to Dawson City, and to leave Seattle on the voyage
on the 24th day of August, 1897, and to reach Dawson City not later
than September 15th of the same year; that the contract further pro-
vided that the Eugene should leave Seattle on the voyage in tow of
the steamship Bristol, and should be towed by the Bristol from Seat-
tle to the port of St. Michaels, Alaska, from which place the Eugene
should continue the voyage alone up the Yukon river to Dawson City;
in consideration of all which each of the libelants paid for passage
on said steamer Eugene, with 1,500 pounds of baggage, the sum of
$300, and received tickets for such passage. The amended libel fur-
ther alleges that on the 24th day of August, 1897, the Eugene en-
tered upon the performance of the alleged contract, and left the
city of Seattle in.tow of the Bristol, and undertook to carry the libel-
ants and other passengers over the whole of the said voyage, and
proceeded thereon 600 or 700 miles on the high seas to the coast of
Alaska, where she abandoned the voyage, and refused to proceed
further thereon. It is'alleged that the libelants  were landed at
Victoria, B. C., each of whom was thereby damaged in the sum of
$1,000 by reason of the loss of outfit, loss of time, and passage money.
After the filing of an answer to the amended libel by the claimant,
Walter M. Cary, Fred M. Lyons, and Edward J. Knight served upon
the proctors for the claimant a petition in intervention, claiming the
same relief against the steamboat Eugene upon a precisely similar
state of facts; in respect to which intervention the respective parties
stipulated that it should abide the result of the trial of the issues
between the libelants and the claimant. One C. Hennigar also in-
tervened in the cause for repairs made upon the Eugene subsequent
to the libelants’ claimg, but afterwards that intervention was, by
stipulation of the respective parties, eliminated from consideration.
The decree awarded damages in favor of each of the libelants and in-
terveners in the sum of $800, and further decreed that the vessel
libeled be sold, and the proceeds paid into the registry of the court,
after deducting the costs of sale, there to await the further order
of the court in respect to their distribution. o

The appellees, claiming that the decree is not a final one, move to
dismiss the appeal on that ground. There i nothing in the point.
The decree awards a definite sum to each of the libelants and inter-
veners, decrees that a maritime lien exists therefor upon the Eugene,
and directs the execution of the decree by the sale of the boat by
the marshal under the admiralty process of the court. Such sale
would divest the claimant of all title to the vessel. The direction
that the marshal pay the proceeds into the registry of the court, there
to await the further order of the court in respect to their disposition,
was a mere incident. . The merits of the controversy between the par-
ties remained concluded by the decree, from which any dissatisfied
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party had the right of appeal. Whiting v. Bank, 13 Pet. 6; Forgay
v. Conrad, 6 How. 204; Withenbury v. U. 8., 5§ Wall. 819; Hill v.
Railroad Co., 140 U, 8. 52, 11 Sup. Ct. 690; The Alert, 9 C. C. A.
390, 61 Fed. 115. Hennigar was not a party to the proceedings
sought to be reviewed. His intervention was, by the stipulation of
all of the parties, withdrawn from consideration. See Gilfillan v.
McKee, 159 U. 8. 303, 16 Sup. Ct. 6.

In respect to the merits, but little need be said. The libels are
based upon alleged contracts by which, in consideration of the pay-
ment of $300 each, the steamboat Eugene undertook and agreed to
transport the libelants and interveners, with 1,500 pounds of freight
each, from the city of Seattle to Dawson City. The difficulty in the
way of affirming the decree (apart from the question raised as to the
amount of damages awarded) is that the proof wholly fails to show
that the Eugene ever undertook or agreed to transport either of the
libelants or interveners from Seattle to Dawson City. On the con-
trary, the proof shows, without conflict, that the Eugene was to
transport them from St. Michaels, Alaska, to Dawson City only.
Upon the performance of that undertaking the Eugene never entered,
nor did she ever receive on board either of the libelants or inter-
veners, or any of their freight or baggage. We can discover no
ground upon which a lien upon that boat can be sustained in favor
of the appellees, or either of them. Decree reversed, and cause re-
manded for further proceedings not inconsistent with this opinion.
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MEMORANDUM DECISIONS,

CALIFORNIA REDWOOD CO. v. LITLE, (Circult Court of Appeals, Ninth
Circuit. May 3, 1898.) No. 403. Appeal from the Circuit Court of the
United States for the Northern District of California. Page, McCutchen &
Eells, for appellant. Barclay Henley and 8. V. Costello, for appellee. Before
GILBERT and ROSS, Circuit Judges, and HAWLEY, District Judge.

HAWLREY, District Judge. This case presents substantially the same ques-
tions that were {nvolved in Mortgage Co. v. Hopper, 12 C, C. A. 203, 64 Fed.
553, 559. We are asked to review the question relative to the rights of bona
fide purchasers, for value, before the issuance of a patent. We adhere to the
views expressed upon this point in ‘the Hopper Case, repeated and followed
by this court in Diller v. Hawley, 26 C. C. A. §14, 81 Fed. 651, 655; and, upon
the principles therein announced, the judgment of the circuit court is affirmed,
with costs.

CALIFORNIA REDWOOD CO. v. MAHAN. (Circuit Court of Appeals,.
Ninth Circuit. May 3, 1898.) No. 404. Appeal from the Circuit Court of
the United States for the Northern District of California. Page, McCutchen
& Eells, for appellant. Barclay Henley and 8. V. Costello, for appellee. Be-
fore GILBERT and ROSS, Circuit Judges, and HAWLEY, District Judge.

HAWLEY, District Judge. This is a companion case to that of California
Redwood Co. v. Litle, ubf supra; but the special point relied upon by appel-
lant in this case is that the cancellation of the entry for fraud was made with-
out notice to the claimant or parties interested. The facts are identical with
those presented upon this point in Mortgage Co. v. Hopper, 12 C. C. A, 293,
64 Fed. 553, 556; and, upon the principles announced in that case and the au-
thorities there eited, the judgment of the circuit court is affirmed, with costs.

CALDWELL et al. v. ALLEN et al. (Circuit Court of Appeals, Fifth Cir-
cuit. May 21, 1898,) No. 726. In Error to the Circuit Cuurt of the United
States for the Northern District of Alabama. Caldwell & Johnston, in pro.
pler. Cabiness & Weakley, for defendants in error. Dismissed, per stipula-
tion.

CARTTER et al. v. JACKSONVILLE & K. W. RY. CO. (Circuit Court of
Appeals, Fifth Circuit. May 21, 1898) No. 700. Appeal from the Circuit
Court of the United States for the Southern District of Florida. Stephen E.
Foster, for appellant. T. M. Day, Jr, J. C. Cooper, and R. H. Liggitt, for
appellees. Dismissed, per stipulation of counsel,

DUNKLIN TP., GREENVILLE COUNTY, 8. C., v. WELLS. (Circuit Court
of Appeals, Fourth Circuit. May 8, 1898.) No. 250. Appeal from the Circuit
Court of the United States for the District of South Carolina. B. M. Shuman
(J. A. McCullough, on brief), for plaintiff in error. H. J. Haynsworth (ot
Haynsworth & Parker), for defendant in error. Before GOFF, Circuit Judge,
and JACKSON and PAUL, District Judges.

JACKSON, District Judge. The controlling questions presented for the con-
sideration of this court in the record in this case are similar to those presented
in the case of Township of Ninety-Six v, Folsom, 87 Fed. 304, which have been



