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24, 1897. The six-months period expired August 2'4, '189,7. ,The peti-
tion for an appeal, with the assignment of errors, was filed in the
office of :1he clerk of the circuit court August 17; 1897:'. Nothing
further was done within the six-months period. December 11, 1897,
the followi'ng indorsement' was made upon the petition: "Memoran-
dum.This appeal is allowed, although I doubt whether it was sea-
sonably perfected. W. L. Putnam, U. S.Circuit,Judge." On the
same day Judge Putnam signed a 'citation dated December 11, 1897,
and approved an appeal bond dated November 2, 1897.
In Barrel v. Transportation Co., 3 Wall. 424, a petition for an ap-

peal had been filed in due time in the office of the clerk of the circuit
court.' Nevertheless the court said:
"The filing of it In the clerk's office, even If It could be regarded as addressed

to the clrcua cQurt, would be of no avail, unless accompanied by an allowance
of an appeal by that court."
See, also, Pierce v. Cox, 9 Wall;:786.
Though the supreme court has often said that sigQing a citation or

8\>proving a bond is equivalent in law to the allowance of an appeal,
it has never said, so far as we can discover, that an allowance in
someforni could be dispensed with, nor intimated that the limitation
of time could be disregarded,; aria. aJI,ow;ance made after its 'expiration
be effectual. The act of March 3, 1891, by its provisions recog-
nizes the necessity for an allowamce; and the uniform practice of
filing both the petition and the allowance before the expiration of
the statutory period seems- to be in accol,'dance with the views of
the, supreme court as to the essentirul requirements' which must be
complied with before an l1ppeal"cl'tnbel!ll1id to be "taken." In Farrar
v. Churchill,J35 U. S. 609, 10 Sup. Ct. 771, it is said:
"And so, when a cross appeal Is allowed by a justice of this court, the

petition and order of allowance must be filed In the court below, In order to the
due taking of the cross appeal, under the statute."
, See, also, Credit Co. v. Ry. Co., 128 U. S. 258, 261,
9 Sup. Ct. 107; Edmonson v. Bloomshire, 7 Wall. 306; Evans v.
Bank, 134 U. 13.330, 10 Sup. Ct. 493; Brooks v. Norris, 11 How. 20,1;
The Dos Herma'nos, 10 Wbeat.306; Seymour v. Freer, 5 Wall. 822;
Yeaton v. Lenox; 7 Pet. 220; The Enterprise, 2 Curt. 317, Fed. Cas.
No. 4,497; Warner v. Rail-w:ay Co., 4 C. C. A. 670, 54 Fed. 920, 922.
The appeal is dismissed, and the costs of this court are adjudged to

the appellee."

TOURTELOT v. FINKE.
(Circuit Court, S. D.; Oblo, W. D. June 21, 1898.)

1. EXECUTORS-RESIDUARY LEGATEE."
By the general law, the title of ali executor to decedent's personal prop-

erty is the same as that of an administrator; and, under a will whereby
the residuum of the testator's personal property Is bequeathed, the leg-
atee does not take title to the specific goods, but only to their proceeds
on distribution.

%!. NATIONAI. BANKS-AsSESSlI1ENT OF STOCK-WHO Ami: SHAREHOLDERS.
An executrix, who Is also the Sole devisee and legatee under a will, does

not acquire title to national bank stock constituting part of the estate,
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so as to prevent the estate from being liable to an assessment made by the
comptroller of the currency, merely by the fact of having paid or secured
all the debts owing by decedent, the estate still remaining unsettled.

This was an action by E. C. Tourtelot, receiver of the Second Na-
tional Bank of Grand Forks, N. D., against Catherine M. Finke,
executrix of the estate of John B. Finke, to recover an assessment
on certain shares of the bank's stock which belonged to John B.
Finke in his lifetime. The case was heard on demurrer to the
complaint.
Craighead & Craighead, for plaintiff.
Oscar F. Davisson, for defendant

SEVERENS, District Judge. The plaintiff in this suit, who is
the receiver of an insolvent national bank, sued the defendant, as
executrix of the estate of John B. Finke, to recover an assessment
on certain stock of said bank, which he held in his lifetime, said
assessment having been found necessary in liquidation of the affairs
of the bank for the purpose of paying its debts. John B. Finke
died two years or more before the failure of the bank, having left
a will, wherein he made his wife, Catherine M. Finke, his sole devisee
and legatee, subject, of course, to the payment of his debts, and
made her the executrix of his will. The will was probated, and
Catherine M. Finke was confirmed as executrix,qualified, and en-
tered upon the discharge of her duties as such. By the second
paragraph of her answer, she sets up in defense the matters above
recited, and states that, upon having qualified as executrix, she at
once entered upon, and has ever since been, and is now, discharging,
the duties of said trust; that she duly elected to take under the
will of her said husband, according to the law of the state of Ohio,
instead of standing on her rights under the law of that state as
the widow of the deceased; and that she took possession of the M-
sets of the estate, converted them into money, and paid the debts
of the estate,-that is to say, as must be inferred from that which
next follows, she converted some of the assets into money, and paid
the debts, for she further proceeds to state that she is now the
"owner and holder, and entitled to, and in possession of, all the
assets belonging to the estate of the said John B. Finke not here-
tofore disposed of by her; and that she is now, and was at the
time of the appointment of the receiver of the Second National
Bank of Grand Forks, N. D., and before said bank became insolvent,
the owner and holder of the twenty-five shares of stock formerly
owned by the said .Tohn B. Finke; and that all the indebtedness of
the said not secured by mortgage on real estate was paid
or secured to be paid by her long prior to the appointment of plaintiff
as receiver." The plaintiff demurs to this paragraph of the answer,
insisting that it does not set up a valid defense.
The decisive question in the case is: Who was the owner of this

bank stock at the date of the failure of the bank and the order of
the comptroller putting it in the course of liquidation? It is urged
for the defendant by her counsel that, upon the facts stated in this
paragraph of the answer, Mrs. Finke was the owner of it in her own
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right; al1d'that it waS not then a part of assets'of the estate.
On the. for the plaintiff it is it is affirma-
tively shown that this bank stock was part of the estate of John
B.jfillke, and went into the hands of the executrix as such, and
that the facts stated in the second paragraph of the anSwer do not

fpat it has ever .ceased to be a part of the asSets' of the es-
tate; or, to put it in another way, that the facts stated do not show
that the title to the property has ever been tra.nsferred from her as
executrix to herself as owner in her own right. The question is
one of some difficulty, and although it is probable such cases must
have occurred, no reported case. ,has been brought to the attention
of the court, or has been found, in which such a question has been
determined. The allegation in this paragraph that Mrs. Finke has
become "the owner and holder of the twenty-five shares of stock
formerly· belonging to tne said John B. Finke" is the allegation of
a legal conclusion, and the question must be resolved upon the facts
upon which this conclusion is based.
By tJie general law prevalent in this country, the title of an execu-

tor to the decedent's personal property is' the same as that of an
administrator; and, under a will Whereby the residuum of the tes-
tator's personal property is bequeathed, the legatee does not take
title to the specific goods,but only to their proceeds. Unless there
is some specific proVision; in the will to the contrary, the executor
takes and holds the personal property, and, in due course, con·
verts it into money,and, upon the settlement of his· accounts, the
proceeds, if the debts have been paid, are ordered to be paid over to
the legatee. The only difference between the distribution when
ordered to be made of testate personal property and that which is
not testate is that in the former case the will stands for the law in
directing the probate court in respect of its order for the disposi-
tion of the property, while in the"latter case the statute of the
state is' the gUide of the court in the matter. The contention of
the defendant involves the idea that it was competent for her, as
executrix, to turn this stock over to herself as an individual, and
thereby detach it from the assets of the estate; but it is difficult to
SM how upon any possible conception of the' Situation it was com-
petent for her to d() that. Itshonld be observed, however, that
there isnu distinct allegation in the second paragraph of the an-
/;lwei' that even this was done, and the most that can be said is
that she claims that it is a legal consequence Of the facts which

In some of the states, in Massachusetts for example,
'there has long been statutory provision giving the right to a residu-
ELl'S' devisee and legatee who has become executor to give bond for
the payment of debts and legacies ; and, by express provision of
the statute,the executor is;notl'equired to return any inventory,
or to present any list of· debts or claims, or to settle any account.
The bond takes the place of the property, and thereupon the title
of the legatee or devisee becomes complete and perfect. But no
such statute in the state of Ohio has been brought to my atten-
tion, and:r suppose none exists. It is not stated in the paragraph
of the aI1sw'er under consideration that such bond was ever given,
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nor does it appeal' that, at the time when the bank became insol·
vent, all the indebtedness of the estate had been paid; for there is
an exception in the allegation of the answer in that particular.
which states that at that time "all of the indebtedness of the said
estate not secured by mortgage on real estate was paid or secured
to be paid by this defendant." This exception admits that the in·
debtedness had not all in fact been paid. The substance of the
paragraph, taken as a whole, shows that the 25 shares of stock
came to the executrix as assets, have ever since continued in the
same plight, and that the estate has not been settled. Possibly,
it may be competent for the probate court, when such final settle·
ment takes place, to turn over in specie any particular articles of
personal property, instead of their proceeds; but it is useless to
speculate how this may be, and in this instance it will not be im-
portant, the stock being worthless. Upon general grounds of equity,
it would seem that, as between an executor and a residuary legatee,
the liability upon shares of stock in a national bank which was
contingent in the lifetime of the owner, but becomes fixed during
the course of administration, should be charged upon the assets of
the estate. The residuary legatee has not yet either the title, pos-
session, or control of the estate. I am unable to see any solid ground
on which the receiver could bring suit against the legatee. If he
were to obtain judgment, it must then be competent to seize the
property of the legatee; and all this may happen before it is certain
whether he gets anything substantial by his legacy or not. It is
not necessary to determine how the matter might stand if the tie-
quest Were of specific articles which had, under some order of the
eourt, been turned over in the course of administration to the legatee;
but where, as here, the bequest is not specific, but is only of the ulti-
mate assets of the whole estate, I think that, for aught that is
set up in the second paragraph of the answer, the suit is rightly
brought. The demurrer will be sustained, and order may be en-
'tered accordingly.

WILDER et a1. v. CITY OF NEW ORLEANS.

(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.)

No. 409.

1. DRAINAGE WARRAN'l's-ApPOINTMENT OF RECEIVER-LIABIUTY OF CITY.
By Act La. No. 30, 1871, the board of administrators of the city of New

Orleans was authorized to make and collect drainage assessments, and hold
the amount collected in trust for the payment of warrants issued for drain-
age work· done by parties to whom the whole drainage work was by said
act intrusted. June 7, 1876, by authority of Act No. 16, 1876, the city pur-
chased the drainage franchise and property for $300,000, and issued drain-
age walTants therefor. In 1891 a receiver was appointed by the circuit
court, to whom the city transferred the assets and property of the drainage
fund. Held, that holders of warrants issued ,for such purchase are not re-
stricted for their payment to funds in ,the hands of the receiver, but are
entitled to a judgment against the city, to be paid out of the drainage taxes
collected by it.


