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clearly appéars from the averments of the complaint or the declara-
tion thdt'in the progress of the trial, and preliminary to an adjudica-
tion, the right of the one or the: other of the partles to the contro-
versy will depend upon the construction to be given by the court to
some provision of the comstitution, Iaws, or treaties of the United
States.” Metcalf v. Watertown, 128 U. 8. 586, 9 Sup. Ct. 173; Mining
Co. v. Turck, 150 U. 8. 138, 14 Sup. Ct. 35; Tennessee v. Union &
Planters’ Bank 152 U. 8, 454 ‘14 Sup. Ct. 6o4 Chappell v. Water-
worth, 155 U, S 102, 15 Sup. Ct 34. The cases of Jackson v. Roby
and Chambers v. Harrmgton cited in the opinion of the majority of
the court; are not in conflict with the foregoing views of the purport
and effect of the decision in Bushnell v. Smelting Co. In Jackson
v. Roby no question of the jurisdiction was raised, and it may be
assumed that the case was one of which the court had cognizance,
either upon the ground of the diverse citizenship of the parties, or the
federal question sug gested by the pleadings. - The case of Chambers
v. Harrington was in the supreme court upon appeal from a terri-
torial supreme court, and hence no questmn of the jurisdiction could
arise. The language of the court in that case, “And as the very
essence of the trial is to determine rights by a regular procedure in
such court, after the usual methods, which rights are dependent on
the laws of the United States, we see no reason why, if the amount in
controversy is sufficient in a case tried in a court of the United
States, or the proper case iy made on a writ of error to a state court,
the judgment may not be brought to this court for review, as in other
similar cases,” is not inconsistent with the view that, in order that
the case made shall be one of federal cognizance, the jurisdiction
must be made to appear by a proper averment pointing to the statute
which the court shall be called upon to construe.” And if, indeed,
any expressmn of the court found in the language so quoted can be
construed as’countenancing a’different doctrine, it is certainly dis-
credited by the later decisions of the supreme court to which reference
has been made above ’ '

BURDEN CENTRAL SUGAR—RFFINING CO.. v. FERRIS SUGAR—MFG
- €O, Limxted et al.

: (Circult Court of Appeals, Fifth Circuit. April 12, 1898)
No, 684,

COUNSEL FEEs—SmT AGAINS’I‘ INSOLVENT CORPORATrONs——PAYMENT rROM GEN-

ERAL Funp.,’ =
‘The solicltorg for a. credxtor commenced a suit against an lnsolvent corpo-

ration, in- its behalf, and.in behalf of all other creditors who. might inter-
véne and conttibute to the expense, and procured the appomtment of a
* recelver. Subseouently they carried on: other litigation in the name of
thelr. client, but to the benefit of the creditors. Held, that they were enti-
tled to compensation out of the general fund for the services rendered after,
as well as those rendered before, the appointment of the receiver.

Appeal from the Circuit Court of the United States for the Eastern
District of Louisiana.
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. On the 4th day of January, 1805, the complainant brought its bill against the
Berris Sugar-Manufacturing Company, Limited, and procured the appointment
of a receiver thereof. The bill was brought in behalf of the complainant, a
creditor of the corporation, and in behalf of all other creditors thereof who
might join in the suit and contribute to the expense. The answer of the de-
fendant company was a virtual confession of its insolvency. Since the appoint-
ment of the receiver the administration of its affairs has been conducted under
the direction of the court a qua. A number of interventions have been filed
by parties alleging themselves to be creditors of the defendant corporation, some
of which resulted in protracted litigation, and were carried to the circuit court
of appeals, and thence to the supreme court of the United States. On the 24th
of May, 1897, it was ordered that the receiver and the complainant, and any
other person elaiming fees and allowances for themselves and their solicitors
in this case, go before the master within 10 days from the date of the decree,
and present their claims therefor. After hearing, the master reported, recom-
mending the allowance of $5,000 as compensation for services rendered by Rouse
and Grant, solicitors for the ¢omplainant, to be paid out of the fund brought
into court. Exceptions were filed to the master’s report by Jobhn H. Murphy,
one of the interveners, and the Reading Iron Company, also an intervener;
the exceptlons being to the conclugion of the master that the fund was charge-
able with the fees of Rouse and Grant, solicitors for the complainant, for serv-
ices rendered after the appointment of a receiver; it being admitted that the
fund was chargeable with the sum of $1,500 for their services up to and includ-
ing the appointment of the receiver. 'The exceptions were argued and main-
tained in the court below upon the ground, as expressed in the opinion and
decree, that the. solicitors for the complalnant are entitled to counsel fees, as
against the recelver, only for services up to and mcludlng the appointment of
the receiver, and that they are not entitled herein to counsel fees thereafter;
and to that extent the court sustained the master’s report, and maintained the
same so as to fix the allowance of Rouse and Grant for counsel fees, to be paid
out of the receivership, at the sum of $1,500. The complainant appealed from
the decree, and made the following assignment of errors: (1) ‘‘Said circuit
court erred in sustaining the exceptions. to the master’s report, when they ought
to have been overruled, and the report confirmed.” (2) *‘Said circuit court err-
ed in holding that the appellants were entitled to be paid out of the fund im-
pounded herein only the value.of the services rendered by complainant’s solic-
itors up to and including the appointment of the receiver, and not for services
thereafter rendered on behalf of all parties in interest.”

John D. Rouse and Wm. Grant, for appellant.
Chas. P. Fenner, Frank McCloin, and W. H. Saunders, for appellees.

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,
District Judge.

SWAYNE, District Judge, after stating the facts, delivered the
opinion of the court.

It is a familiar and well-established doctrine of equity that, where
a suit has been instituted and carried on for the benefit of many, all
who come in to avail themselves of the benefits of the decree obtained
under the litigation shall bear their proportion of the expense. The
bill in ‘this case was filed, not only in behalf of the complajnant but
of all other creditors of the defendant corporation who might join in
the suit and contribute to the expense thereof. The exceptors to the
master’s report intervened in this case, and were admitted upon that
condition, and therefore must pay their.proportionate ghare of the
expense of the litigation. One jointly interested with others in a
common fund, who in good faith maintains the necessary litigation to
save it from waste, and secures its proper application, is entitled in
equity to the reimbursement of his costs, as between the solicitor and
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the client, either out of the fund itself, or by proportionate contribu-
tions from those who received the benefits of the litigation. Trustees
v. Greenough, 105 U. 8. 527; Railrocad Co. v. Pettus, 113 U, 8. 116, §
Sup. Ct. 387; Hobbs v. McLean 117 U. 8. 567, 6 Sup. Ct. 870; Harri-
son v. Perea, 168 U. 8. 325, 18 Sup. Ct. 129; Trust Co. v. Green,
24 C. C. A, 506, 79 Fed. 224 From the brief ﬁled by the appellees,
and from their oral argument at bar, the court understands their con-
tention to be that it was the duty of the receiver to litigate these
questmns and inasmuch as an allowance had been made to his counsel
for services, out of the fund, therefore, complainant’s solicitors should
not receive anything after the appomtment of the receiver. But it
was the duty of the complainant to act in behalf of all creditors stand-
ing in a similar position, to see that their rights were protected in
the final decrée, and to prosecute the suit to a final distribution, and
to defend and otherwise protect the fund. Having inijtiated the liti-
gation on behalf of the creditors, it is his duty to prosecute it in the
common interest to a termination, and to protect the fund, as far as
he can, against unfounded claims for preference. He is made a party
to the interventions. It has not been questioned that the complain-
ant’s golicitors conducted the litigation in this case from the filing of
the bill to the final decree, and its solicitors appeared before the mas-
ter, and contested all claims of the interveners, so far as they appeared
to be without merit, and when they sought priority not thought to
be sanctioned by law. Qne most important intervention, for a claim
of about $26,000, was successfully defeated, partly through their ef-
forts, the benefits of which went largely to the exceptors herein. It
certainly must be admitted that the complainant had control of the
litigation from the beginning to the end, and was not displaced by
the appointment of the receiver, and that the receiver is only the
hand of the court, to take and hold, for the purpose of'its administra.
tion, the assets brought into court through process of the complain-
ant, without right to have any voice in the conduct of the litigation.
We think that the master was correct when he found that the serv-
ices of complainant’s solicitors rendered subsequently to the appoint-
ment of the receiver were for the benefit of the creditors, and to the
interest of the fund brought into court, and therefore he should be
paid out of the fund, and that the court, in sustaining the exceptions
to the award of $5,000, as recommended by the master, was in error,
and the decree should be reversed. It is therefore ordered that so
much of the decree as awards the sum of $1,500 to complainant’s so-
licitors, Grant and Rouse, for services up to -and including the ap-
pointment of the:receiver, is affirmed, and so much of said decree as
overrules the allowance to them for said services after the appoint-
ment of the receiver is reversed, and the cause is remanded, with in-
structions to allow, after hearing the parties, such additional compen-
sation for complainant’s solicitors as may be proper and just for serv-
ices rendered after the appointment of the receiver, in accordance with
the above opinion.
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GUARANTY TRUST CO. OF NEW YORK v. GALVESTON CITY R. CO.
(Circuit Court of Appeals, Fifth Circuit. April 19, 1898.)
No. 678.

RA1LROAD MORTGAGES — PLEDGE OF BONDS AS COLLATERAL—MORTGAGE TRUS-
TEE.

A trust company, which was trustee under a railroad first mortgage, after-
wards, in its individual capacity, made a lean to the railroad company, se-
cured by a pledge of its second mortgage bonds. Held, that the trust com-
pany’s right to sell the collateral according to the terms of the pledge was
not affected by the fact that it had already commenced a foreclosure suit
as trustee under the first mortgage, and that a receiver had been appointed
in that suit, or by the fact that it bad also become the owner of the majority
of the first mortgage bonds.

Appeal from the Circuit Court of the United States for the East-
ern District of Texas.

On the 11th day of October, 1897, the Guaranty Trust Company of New York,
as trustee, presented to the Honorable David I. Bryant, in the United States
circuit court for the Eastern district of Texas, a bill foreclosing a mortgage upon
the Galveston City Railread Company, appellee, for $1,000,000, principal, and
interest, default having been made in the payment of the interest on the bonds
issued In conjunction with said mortgage; and on the same day the court ap-
pointed a receiver, as prayed in said bill. On December 31, 1896, the Galveston
City Railroad Company borrowed of the Guaranty Trust Company of New
York, acting in its own right, the sum of $50,000, for which the railroad com-
pany executed its note of that date, payable on demand to appellant or order,
and deposited as collateral security for said note 75 6 per cent. second mortgage
bonds theretofore executed by the Galveston City Railroad Company; being
a part of a series of $150,000 of second mortgage bonds secured by a second
mortgage executed by the Galveston City Railrcad Company to the United States
Mortgage & Trust Company of New York, and subordinate to the first or con-
solidated mortgage previously executed to appellant as trustee. The note pro-
vided that, in case of the nonpayment of the same, appellant should be thereby
authorized, at its option, to sell the said bonds, without notice, at public or pri-
vate sale, with the right to purchase the same free from any equity of redemp-
tion, and to apply the net proceeds to the payment of the note, and all other
indebtedness of the maker., Payment of the principal of the note was demand-
ed, and the note protested, on October 8, 1897; and public advertisement was
thereupon made that appellant would sell at auction the bonds deposited as
collateral security as aforesaid, at the New York Real-Estate Sales Rooms,
the usual place for sales of securities at auction in the city of New York, on
October 13, 1897, and notice thereof was sent by telegraph to the appellee; but,
upon telegraphic request of appellee’s president, appellant postponed the sale.
Afterwards, on or about November 15, 1897, the defendant having done nothing
towards the payment of said nole, appellant advertised said bonds for sale on
December 1, 1897, and notified defendant of the time and place of such proposed
sale. About November 19, 1897, appellee presented to Judge Bryant, in cham-
bers, at Paris, a petition in this cause, setting forth 8 copy of the note; al-
leged the purpose of appellant to sell the bonds on December 1, 1897, in ac-
cordance with the notice before mentioned; alleged that the institution of this
suit, and the appointment of the receiver herein, had tended to depreciate and
impair the value of said second mortgage bonds held as collateral. It is also
alleged that the property of appellee, if properly administered, was ample for
both the first and second mortgage bonded indebtedness; that the second mort-
gage bonds so pledged were assets of appellee, and as such subject to the Je-
celvership in this cause; and that the sale thereof should not be allowed without
the order of the court herein. It was also alleged that such sale would proba-
bly enable appellant to bid in the bonds at a nominal figure, and proceed against
the property of the appellee for the deficit; that appellee would be irreparably
damaged by the sale of said bonds; that the course of dealing between the par-



