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impute to a man, who has since died, the fraudulent concealment of
discrimination in rates (if any existed), in the year 1883, would have
been wholly unjustifiable.
This is a common·law action, based, not upon fraud or violation of

trust, but upon a breach of duty or an implied undertaking. As to
such an action the law seems to be well settled, in accordance with
the judgment of this court upon the demurrer, that the defendant
cannot be deprived of the benefit of the statute except upon proof
of actual fraudulent concealment, amounting to something more
than mere silence. Armstrong v. Milburn, 54 Law T. {N. S.) 247;

v. Buffington, 10 Wkly. Notes Cas. 361; Sankey v. McEleveYl
104 Pa. St. 265; Rankin v. Woodworth, 3 Pen. & W. 48; Barton v.
Dickens, 48 Pa. St. 518; Campbell's Adm'rs v. Boggs, rd. 524; Glenn v.
Cuttle, 2 Grant, Cas. 273; Fleming v. Culbert, 46 Pa. St. 498; Funk v.
Smith, 66 Pa. St. 27; Owen v. Savings Fund, 97 Pa. St. 47; Binney
v. Brown; 116 Pa. St. 169, 9 At!. 186; Rhines' Adm'rs v. Evans, 66
Pa. St. 192; Morgan v. Tenner, 83 Pa. St. 305. The decision in
Bailey v. Glover, 21 Wall. 342, when considered with reference to the
facts and circumstances of that case, does not appear to be in con·
flict with those above cited.
It is not to be inferred from anything that has been said that r am

of the opinion that the plaintiff adduced evidence upon which, but
for the plea of the statute, he would have been entitled to a submis-
sion of the case to the jury. Several additional questions were
raised and argued upon the trial,and on the hearing of the present
motion, which, in view of the conclusion I have reached respecting the
statute of limitations, it is not necessary to discuss. The motion to
strike off the judgment of nonsuit is denied.

CLAFLIN & KIMBALL v. MATHER ELECTRIC CO.
(Circuit Court. b. Connecticut. June 20. 1898.)

RES JUDICATA-CAUSES OF ACTION BARRED.
Numerous breaches of a contract occurred before the commencement or
an action. but recovery for some of them was then prevented by a tem-
porary bar resulting from a compromise agreement, which afterwards fell
through before the trial, so that plaintiff, by amendment, might have
Included them in that action. Held, that the jUdgment therein was a
complete bar to any subsequent recovery.

This was an action at law by Claflin & Kimball, an incorporated
company, against the Mather Electric Company, to recover damages
for breach of contract. The case was heard on demurrer to the com·
plaint.
Hungerford,'Hyde, Joslyn & Gilman, for complainant.
Perkins & Perkins, for defendant.

TOWNSEND, District .Judge. The parties herein were at issue
in an action at law for damages for alleged breach of contract, which
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was tried on the merits, and decided by the court. During the
pendency of said action plaintiff brought this action for other alleged
breaches of said contract. The defendant alleges that the cause of
action in this suit is the same as the cause of action in the first suit,
and was included in the issues therein, and that the breaches now
complained of occurred before the first suit was brought, and might
have been determined therein. The plaintiff replies that, when said
first suit was brought, the parties had agreed to a compromise, which
then operated as a bar to an action, and that afterwards, said compro-
mise agreement having fallen through, plaintiff brought said second
suit for said breaches. Defendant demurs.
This case presents the question whether, all the alleged bi'eaches

having occurred at the commencement of the first action, but recov-
ery for some of them being then prevented by a temporary bar, the
plaintiff should have included said breaches in said original action,
provided said bar was removed after the action was brought, but
before trial, and whether, having failed to do so, his right of action
therefor is barred by the former judgment. The exhaustive briefs of
counsel fail to show any decision of this question. It is thought that
this case falls within the general rule that a party cannot thus split
up his causes of action. The cause of action was defendant's breach
of an agreement to indemnify plaintiff against all damages by reason
of electrical defects in machines made by defendant for plaintiff, and
sold by plaintiff to outside parties. At the time of trial of the former
action proof could have been made under an amendment to the com-
plaint of all the damages claimed by reason of said breach. Under the
provisions of section 1050, Gen. St. Conn., damages accruing from the
same cause of action subsequent to the bringing of the suit may be
recovered therein. The demurrer is sustained.

In re BURNS.
(CIrcuit Court, D. Massachusetts. May 24, 1898.)

AlW1'-ENLISTMlCNT OF MINORS. .
Rev. St. § 1117, providing that no minor shall be enlisted or mustered
into the mlUtary service of the United States without the written consent
of his parents or guardian, prohIbits such enlistment Into the volunteer
army.

Petition for Writ of Habeas Corpus.
Sewall C. Btackett, for
Boyd B. Jones, U. S. Atty.

LOWELL,District Judge. This ie a petition for·a writ of habeas cor·
pus, on which petition an order of notice has been issued. Thefacts
are agreed as follows: Malachi G. Burns is the son of Malachi Burns,
the petitioner. Malachi G. was born June 2, 1879, and on May' 4.,
189S,enlistedand was mustered into the Massachusetts volunteel'
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militia, Company C, 1st regiment, as a private. On May 9, 1898, he
was mustered into the service of the United States volunteer army.
On the above dates he was a citizen of Massachusetts. The petitioner
and his wife did not consent to the enlistment or mustering in of
Malachi G. The respondent was colonel of the 1st regiment Massa-
chusetts volunteer militia, and is now colonel of the regiment in
the volunteer army of the United States into which Malachi G. was
mustered. The petition is based upon Rev. St. § 1117, which is as
follows:
"No person under the age of twenty-one years shall be enlisted or mustered

Into the military service of the United States without the written consent of
his parents or guardians: provided, that such minor has such parents or
guardians entitled to his custody and contro!."
The district attorney contends that this section is applicable only

to an enlistment or mustering into the regular army of the United
States, of which regular army it is admitted that Malachi G. is not
a member. Section 1117, which is a re-enactment of the act of con-
gress of May 15,1872 (17 Stat. 117), must, however, be read in connec-
tion with the third article of war (Rev. St. § 1342, art. 3) the material
part of which is as follows:
"Every officer who knowingly enlists or musters into the military service

any minor over the age of sixteen years without the written consent of his
parents or guardians, or any minor under the age of sixteen years, • • •
shall, upon conviction, be dismissed from the service, or suffer such other
punishment as a court-martial may direct."
This third article of war Is based, not only upon the statute of 1872,

above cited, but also upon Act July 4,1864, § 5, and Act March 3, 1865,
§ 18 (13 Stat. 380, 490), the material parts of which are as follows:
"It any oflicer of the United States shall enlist or muster into the military

service any person under the age of sixteen years, with or without the consent
of his parents or guardian, such person so enlisted or recruited shall be im-
mediately discharged upon repayment of all bounties received, and such re-
cruiting or mustering officer who shall knowingly enlist any person under six-
teen years of age, shall be dismissed the service."
"Any oflicer who shall muster Into the military or naval service of the United

States • • • any minor between the ages of sixteen and eighteen years,
without the consent of his parents or guardian, • • • Shall, upon conviction
by any court-martial, be dishonorably dismissed the service of the United
States."
The titles, terms, and occasions of the acts of 1864 and 1865 prove

conclusively that their provisions just quoted apply to an enlistment
or to a mustering of certain classes of minors into the voluuteer army
of the United States, as then composed, as well as to the enlistment
of such minors in the regular army. When the act of 1872 made it
unlawful to "enlist or muster into the military service" any minor
whatsoever without his parents' or guardian's consent, the words
"military service" were used therein with the same meaning these
words had borne in the similar and earlier statutes just cited. And
so it is an offense, under the third article of war, alike to enlist or
to muster into the regular army a-nd into the volunteer army a minor
without the consent required. If this act of the officer is a military
offense under the third article of war, it would be absurd to oonstrue
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the identical words of the closely related section 1117 as applying
only to the regular army. Both provisions apply alike to regnlars
and volunteers. .
The opinion just expressed is confirmed by the use of the words

"mustering into" in section 1117. Though this term is sometimes
confused witli "enlistment," yet it has some weight as an indication
that a volunteer or militia force, rather than the regular army, is
contemplated by its use. See 1 Winthr. Mil. Law, p. 760; 5 Stat.
9; 9 Stat. 60; 12 Stat. 274, 326, 339, 489, 620. It seems clear
therefore, that section 1117 applies to the enlistment and mustering
in of Malachi G. Burns. Most or all of the cases cited upon the brief
of the district attorney were decided prior to the act of 1864, and
are concerned with statutes of a scope quite different from that of
section 1117.
The district attorney further contends that section 1117, if it

originally. applied to volunteers, has been restricted to the regu-
lar army by the act of congress of April 22, 1898. There is noth-
ing in that act, however, to suggest an age limit in the voluntf'er
army differing from that in the rE!g11lar army. Moreover, there is no
reference whatsoever in that act to the age of soldiers of "the army
of the United States," so called, but only to the :age of those persons
whO, as members of the "national force8," are liable to perform mili-
tary dUty when required by law to do so. These "national forces"
obviously correspond to the enroHed militia of Rev. St. § 1625, and
] Stat. 271, a force quite different from the "organized and active
land forces of the United States" mentioned in section 2 of the act of
April 22d, into which Malachi G. has been mustered. There is
no indication that previous legislation upon the age limit is affected
by the last-named act. If it be said that this construction of the
statutes, which permits the parents or guardian of a minor to pre-
vent his enlistment in the active military forces of the United States,
unduly hampers the national government in the prosecution of the
present WlU', it may be answered that the entire matter is within
the control of congress, which can require military service from any
citizen of the United States, Whatever his age, and without the con-
sent of any ene. If the acts of 1864 and 1865, as amended by the
act of 1872, areiunwise, they can be repealed or mt>dified at once.
Writ to issue.

UNITED STATES v. ROTHSCHILD et Ill.
(Circuit Court, S. D. New, York. May 27, 1898.)

No. 2,684.
Dun ON WRAPPER TOBACCO-PElWEN'TAGE SYSTEM.

Except for the purpose of Imposing a penalty for Importing a bale
tainlng moteithan 15 per cent. of wrapper and less than 85 per cent.
of filler" any percentage systew, 1;$ a1;landoned in, the tariff Il.ct of 1897;
and aU wrapper tobacco., found, lind in. whatever amount, is
subject to the duty of $1.85 per pound, prOVided in paragraph of said

,


