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The views herein expressed are eonclusive of this case, and render
it unnecessary to examine any of the other questions elaborately
argued by counsel. The judgment of the circuit court is affirmed,
with costs.

WESLEY MFG. CO. v. BENSON.

(CIrcuit Court, W. D. Pennsylvania. February 25, 1898.)

PATENTS-INFRINGEMENT-CHECK PROTECTORS.
The Ongley patent, No. 584,518, for improvements in check protectors,

held infringed, as to the fourth claim, by a device consisting of the same
combination of parts, and accomplishing the same result by the same
method ()f operation, notwithstanding certain slight and colorable alter-
ations.

This was a suit in equity by the Wesley Manufacturing Company
agaInst John B. Benson, trading as the Benson Manufacturing &
Novelty Company, for alleged infringement of a patent. The cause
was heard on motion for a preliminary injunction.
Bakewell & Bakewell. for complainant.
James C. Boyce, for defendant.

ACHESON, Circuit Judge. The plaintiff, to whom, as assignee of
C. E. Ongley,.letters patent No. 584,518, dated June 15, 1897, for im·
provements in check protectors, were granted, seeks a preliminary
injunction to restrain infringement by the defendant. It is alleged
that the defendant has been selling a check protector which infringed
the second, fourth, and fifth claims of the patent. For the present
purpose it is sufficient to quote a single one of these claims, namely,
the fourth claim, which is perhaps the broadest of aU. That claim
reads thus:
"(4) In a check protector, the combination with a rotary head, carrying

perforating needles, and capable of vertical movement, of a feeding device
consisting of a ratchet wheel and a pivoted arm capable of lateral and
vertical motion to engage and disengage the ratchet teeth, and a spring for
drawing the arm Into engagement with the ratchet teeth, said arm being
actuated directly by the rotary head to rotate the feed Wheel, substantially
as set forth."
Before the filing of the present bill the circuit court of the United

States for the Eastern district of New York, in a suit brought upon
this patent by the Wesley Manufacturing Company (the present
plaintiff) against William J. CoUlson, granted a preliminary injunc·
tion against the latter to restrain infringement of the patent. The
eheck protectors here complained of as sold by the defendant were
manufactured by William J. Coulson, and since he was put under in-
junction were furnished by him to the defendant, who has acted
throughout with knowledge of the injunction in the Second circuit.
In the form in which these check protectors were originally made,
they undoubtedly infringed the fourth claim of the patent; and this



WESLEY MFG. CO. V. BENSON. 749

is not denied. It appears, however, that Coulson has since made a
slight alteration in the feeding device; and this alteration, it is
claimed, takes his protector out of the plaintiff's patent, and avoids
infringement. The change so made is this: Coulson has chipped
the rear end of the lever or arm, through which a pivotal connection
with the underside of the base of the protector was effected, and has
pivotally connected the lever or arm to the lower end of the stem
,of the rotary head. This alteration, however, leaves the lever or arm
still capable of sufficient lateral play to engage and disengage the
ratchet teeth. The lateral motion of which the arm is capable in its
changed position is enough to secure the desired end, even if it be less
free than in the Ongley check protector. We find, then, in the
check protector sold by the defendant, the precise combination of
parts specified in, and covered by, the fourth claim of the patent.
Moreover, in method of operation and in result Coulson's changed de-
vice is identical with the device described in the specification of the
patent, and illustrated by the annexed drawings. In principle, there
is no difference whatever. The alteration which Coulson has made
is formal and immaterial. He has simply changed the point of pivotal

of the lever or arm from the underside of the base proper
to the lower end of the stem, without any change whatever either in
function, mode of action, or result. The change is colorable, and in-
effectual to evade the patent. Coulson's annaratus, in its altered
state, is as clearly within the scope of the fourth claim of the patent
as it was before the change was made. On behalf of the defendant.
indeed, much is said about the statement, "the lever being operated
vertically by gravity." But this statement is found in the first claim
·()f the patent, and not elsewhere. The specification itself describes
the vertical operation to move the lever or arm downward as effected
by pressure applied to the knob of the stem. If the action of grav-
ity is present as an aid to downward movement in the Ongley ap-
paratus, it is also present in Coulson's changed device. Vertical
drop by gravity, however, is not an essential or material feature of
the iuvention, and certainly it does not at all enter into the fourth
claim of the patent. I have examined with care the prior patents
recited in the defendant's affidavit, and relied on by him to defeat this
motion. I do not find the Ongley invention in any of them. It was
-Qriginal with Ongley to move the ratchet wheel by a single arm or
lever actuated directly by the rotary head; the arm or lever having
both a vertiCal and lateral motion. That the fourth claim of the paf
ent is valid, and that it is infringed by the check protector which the
defendant has been selling, seem to me to be entirely clear. A pre-
liminary injunction will therefore be granted.
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In re CHICAGO SUGAR-REFINING CO.
(Circuit Court of Appeals, Seventh Circuit. June 3, 1898.)·

No. 521, Original.
MPEALS IN PATENT CASES-,-REV;ERSAL-PREI.IMINARY INJUNCTION.

When an appellate court declares a patent valid and infringed, reverses
the decree below, and remands the cause for further proceedings not in-
consistent with its opinion, it does not follow as a matter of course that
an injunction pendente shall issue; but, in the absence of any directions
In regard thereto in the opinion or mandate, the matter rests in the discre-
tion of the trial judge.

C. K. Offield, for petitioner.
Before WOODS and SHOWALTER, Circuit Judges, and BAKER,

District Judge.

WOODS, Circ11.it Judge. This is a petition for a writ of manda-
mus to compel the modification of a decree entered on the 10th of
May, 1898, in the case of the Chicago Sugar-Refining Co. v. Charles
Pope Glucose Co., pending in the circuit court of the United States for
the Northern district of Illinois, on the ground that as entered the
decree is inconsistent with the mandate of this court sent down upon
reversing the decree of the circuit court on the appeal reported in
Chicago Sugar-Refining CQ. v. Charles Pope Glucose Co., 28 C. C.
A. 594, 84 Fed. 977. The questions involved in the appeal were of
the validity and infringement of letters patent for inventions. The
circuit court, having found the patents invalid, dismissed the bill.
This court, having reached the conclusion that one of the patents
was valid and had been infringed, ordered that the decree below be
"reversed, and the cause remanded for further proceedings not in-
consistent with this opinion.". The petition now presented, with-
out setting out the terms of the mandate or alleging the substance
thereof, shows that the opinion of this court was filed on the 5th day
of February, 1898; that the mandate was issued on the ensuing May
5th, and filed on the same day in the circuit court, and that at the
same time the complainant's C011.nsel presented to the court a form
of decree, a copy of which is set out, conforming, it is alleged, to the
opinion and mandate of this court, ordering, among other things,
that the defendants, their agents, officers, and servants, "do abso-
lutely desist and refrain from directly o.r indirectly employing the
processes or practicing the inventions of said letters patent," and
that a writ of injunction issue accordingly, and referring the case to
a master to take an accounting of gains and profits; that to the
decree so presented the court, the Honorable Peter S. Grosscup, who
had rendered the original decree, presiding, added the following
clause: "The injunctional part of this decree is stayed for thirty
days upon the defendant's giving bond by May 12, 1898, in the sum
of twenty thousand dollars, to be approved by the clerk of this court,
to respond for all damal!es and profits suffered by reason of such
infringement i" and that the bond required was given and the injunc-
tion stayed. The petitioner further alleges the belief that it was


