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livered to the Postal Union under the treaty were issued by the gov-
ernment for the purpose for Which they were intended.
The Court: I decline:.
A verdict is found as directed.
Mr. Rosenblatt: I move for judgment on the verdict, and that the

marshal be directed to return the stamps to the defendant.
Motion granted.

CENTAUR CO. v.
(Circuit Court, D. New Jersey. May 11, 1898.)

1. TRADE-MARKS AND 'l.'RADE-NAMES-UNFAJR COMPETITION.
Where complainant's package and label is not exactly Imitated by de-

fendant, but Is made so near like It In general appearance that one Is apt
to be mistaken for the other by intending purchasers, and that a close
Inspection Is necessary to distinguish them, the use of the label by the
defendant or of one substantially similar thereto will be enjoined. l

I. SAME-UNFAIR COMPETITION-LABELS USED ON PATENTED ARTICLES.
Distinctive labels long used on patented articles do not become free to

the world on the expiration of the patent.1

This was a bill in equity by the Centaur Company against Fred-
erick Killenberger for alleged unfair competition in trade. The
cause was heard on an application for a preliminary injunction.
Edmund Wetmore, for complainant.
George H. Silzer, for defendant.

KIRKPATRICK, District Judge. This is an application on be-
half of the complainant, the Centaur Company, for a preliminary in-
junction restraining the defendant from putting up and selling "Cas-
toria" in packages, with wrappers and labels which are calculated to
deceive the public, and induce them to buy the defendant's goods
when they intended to purchase those of the complainant. It ap-
pears from the record that "Castoria" is a medicine which was pre·
pared by the complainant under a process patented by one Pitcher,
which patent has expired; that while so prepared and sold under
said patents, and for many years after the expiration thereof, "Cas-
toria" was put upon the market in the dress now used by the com-
plainant. It is alleged that by the form, size, and shape of the bot-
tle, and by the wrapper incasing it, and the label or distinctive marks
upon the wrapper, it has become so well known to the public as to
be recognizable at sight as the complainant's preparation.
In Centaur Co. v. Heinsfurter, 28 C. C. A. 581, 84 Fed. 955, the

United States circuit court of appeals for the Eighth circuit held that
the word "Castoria," because it was descriptive of the patented prep-
aration, upon the expiration of the patent, was free to be used by
whosoever would. So, while the prayer of the bill is that the de-
fendant may, nevertheless, be enjoined from using said word "Cas-

1 For elaborate discussion as to "Unfair Competlton In Trade," see note to
Scheuer v. Muller, 20 C. C. A. 165.
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toria," the application now made to the court is not so broad, and
goes only to the use of the wrapper, with the imprint thereon, in
which the bottle is inclosed; and this upon the ground that to per-
mit its use is to encourage unfair competition in trade. While it is
true th,at, upon an actual comparison of the wrappers side by side,
substantial differences will be found, and that no one with knowl-
edge would, after such examination, be deceived, still it will be per-
ceived at once by a mere inspection of the packages of the complain-
ant and defendant that they are so much alike in general appearance
that the one is apt to be mistaken for the other, and that a close
inspection is necessary to distinguish them. If we look at the two
wrappers, we find that the color of the paper is the same; that there
is a similarity in the type used and their general arrangement, and
that their size and peculiar characteristics are changed at similar in-
tervals of space; that upon each wrapper there is affixed a signa·
ture in script; and that at the bottom of each there is a dark band,
upon which words are printed in white letters. Bearing in mind
that the complainant's wrapper was well known to the trade for
years before the adoption of that of the defendant, it is impossible,
in view of the "accumulated resemblances," to avoid the conclusion
that these numerous similarities were not the result of chance, but
are chargeable to design, the sole object of which was an intent on
the part of the defendant to so imitate the complainant's wrapper as
to create confusion in the minds of intending purchasers, to palm
off his goods as those of complainant, and thereby unfairly acquire
the benefit of complainant's efforts to build up and retain trade.
An imitation of complainant's wrapper for the purpose of decep-
tion, and with the expectation that by such imitation the defendant's
goods may be purchased as those of complainant, constitutes un-
fair competition in trade, against which the court will grant relief.
Cook & Bernheimer Co. v. Ross, 73 Fed. 203. "The defendants have
no rig-ht to dress their goods up in such manner as to deceive in-
tending purchasers, and induce them to believe they are buying those
of plaintiff." Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966.
It is not contended on the part of the defendant that the simi-

larity in the wrappers does not exist, but the right to its use is
claimed upon the ground that it had for many years been used upon
the patented article "Castoria," and that, when the patent on the
article expired, the right to the use of the wrapper became pUblic
property. The cases cited by the defendant do not sustain that view.
In the case of Singer Mfg. Co. v. June Mfg. Co., 163 U. So 169, 16
Sup. Ct. 1002, Mr. Justice "'"'hite, in rendering the opinion of the
court, quotes with approval Poullet, Brevets d'Invention, Nos. 327,
329, pp. 278, 279, as follows:
"The expiration of a patent has for Its natural effect to permit everyone to

make and sell the object patentee,,·and J't has also for effect to authorize every
one to sell it by the designation. gIven it tbe inventor, b:utupon the condi-
tion In every case not, in so doing, to carry on unfair competition in business."
In the Singer Case, supra, while the right of the defendant to use

the name "Singer" in relation to sewing machines was established.
it was coupled with the restriction that, in so doing, it must be made
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clearly and unmistakably to appear that the machines were manu-
factured by others than the complainants. The right to manufac-
ture Singer sewing machines had become public property by the ex-
piration of the patents, but the right of the original manufacturers
to be protected from fraudulent imitation of the indicia by which
Singer machines made at their establishment had been known to
the trade was upheld, without regard to the fact whether these de-
vices had been adopted during the life of the patent or after its ex-
piration. The same reasoning is applicable here. The right to man-
ufacture "Castoria" according to Pitcher's patented process or form-
ula may be free to the world, also the right to sell the manufactured
article by the name "Castoria"; but, in putting it upon the market,
the new manufacturer must clearly identify his goods, and not en-
gage in unfair competition, nor do anything which will tend to de-
ceive the public, and induce them to take his goods under the be-
lief that they are those which it has theretofore been accustomed to
purchase under the same name.
As the similarity of label to which reference has been made above

has that tendency to deceive, and such similarity is evidently the
result of design, I am of the opinion that the defendant should be
enjoined from the use of the label set out in the bill of complaint,
or anyone substantially similar thereto which is calculated to de-
ceive the public.

MacCOLL v. KXOWLES LOOM WORKS.
(Circuit Court, D. Massachusetts. April 26, 1898.)

No. 817.
1. PATENTS-NuMEROUS Cr.AIMs-SUIT ON ONE.

When a suit Is based on only one of a large number of claims, care
must be taken that the claim in issue does not receive improper breadth
and color from those not in issue.

:2. SAME-CONSTRUCTION OF CLAIM.
It is settled law that a use not known when a patent is applied for Is

ordinarily as well protected as one then known, if fairly covered by the
claims, but it is equally well settled that a claim cannot be broadened
in Its proper construction by a function afterwards discovered; and a new
use Is not protected unless It is inherent In the patent.

·8. SAME-LAPPET LOOMS.
The MacColl patent, No. 570,259, for Improvements in lappet looms, con-

strued, and held not infrfnged as to claim l.

This was a suit in equity by James R. MacColl against the Knowles
Loom Works for alleged infringement of claim 1 of letters patent No.
570,259, issued October 27, 1896, to complainant for improvements in
'lappet looms.
Mayn:adier & Mitchell, for complainant.
John C. Dewey and Fish, Richardson & Storrow, for defendant.

PUTNAM, Circuit Judge. There are 11 claims in this patent, each
for some separate element in a lappet loom. The suit rests on only
one of them. Therefore, as was said by the circuit court of appeals
for this circuit in Eppler Welt Mach. Co. v. Campbell Mach. Co., 86


