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til the arrival of two city fire department tugs. The tug then towed
the three vessels (the lighter aiid two steam fire department tugs) to
a place convenient for taking out the burning cotton. The value
of the cotton saved was $20,000; of the lighter, $3,000; and of the
tug, $14,000. Held, that $750 was a proper salvage award This
award was reduced on appeal in the circuit court to $350. It is true
that new evidence in the higher court influenced this reduction. Tt
is evident, however, that the court thought that the award of the dis-
trict court, without this new evidence, was high enough. See, also,
The Alice Clark, 39 Fed. 621. In the light of these cases, and taking
into consideration the number of tugs actively engaged in the same
work and at the same time with the Emma, K. Ross, we think that $250
is a liberal reward to her for her salvage services on that occasion.
Let the case be remanded to the district court, with instruction to
modify its decree in reducing the salvage award to this sum of $250.

BUTLER v. UNITED STATES.
(District Court, D. Indiana. June 15, 1898.)
No. 5,796.

1. FErxs or CouRT OFFICERS—ATTENDANCE AND PER DIiEMs.

Rev.. St. §§ 574, 638, declare that the circuit and district courts sitting
in equity or admiralty shall be deemed “always open” for the transaction
of certain business. The aet of March 3, 1887, forbids payment of per
diems or attendance fees except for days “when the court is opened by the
judge for business, or business is actually transacted in court,” ete. Held,
that the clerk is entltled to attendance fees for days between regular terms
on which he is required to attend, and does attend, on the transactlon of

* business by the judge.
9. BaME—CLERK’S FEES—DOCKETS AND INDEXES.

When, after docket entries, Indexes, ete., have been made, a criminal
case is transferred from one place of holding the district court to another,
and then discontinued in -the former place, the clerk is entitled to his
docket and index fees therefor, although the costs have not been taxed at
the place to which the case is removed.

8. BAME—~SwWEARING WITNESSES.

Where the witnesses for both parties are sworn at the same time,

pursuant 4o an-order of the Judge, the clerk Is entitled to bave his fees
.« therefor paid by the government,
4, SAME—AFPIDAVITS OF INDIGENT DEFENDANTS.

The clerk: is entitled te a .fee'of 10 cents each for ﬁling and entering af-
fidavits of indigent defendants in criminal cases, on which the court makes
an order for summoning witnesses in their behalf.

5. SAME—AYFIDAVITS TO MARSHAL’S 'ACCOUNTS.

The clerk is entitled to fees for takmg the affidavit of the marshal prov-
ing the accounts rendered by him, since such proofs are for the convenience
and protection of the government.

The facts in the above-entltled cause are. stated in the ﬁndmg of the
court as follows: ‘

(1) The court finds that the material averments of the petition and the facts
alleged therein are true.

(2). And the court finds that Noble C. Butler, the petitioner, was on the filing
of the petition, and i§ now, a ,qxtizen and resxdent of the city, of Indianapolis
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and state of Indiana, and that the petitioner was on and before the first day
of January, 1897, and has been ever singe, and is now, clerk of the circuit and
district courts of the United States for the district of Indiana, duly appointed,
corr;n(;iissioned and qualified, and acting as such clerk during all of said
perio

(3) And the court finds that during the calendar year 1897 sald courts were
open under and by virtue of sections 574 and 638 of the Revised Statutes of
the United States, for the transaction of equity and admiralty business therein
as provided in said statutes on each and all of the days hereinafter mentioned,
to wit, said circuit court was open, as aforesaid, at Indianapolis on January
13th, 15th, 19th, 224, 23d, 28th, 29th, February 6th, July 2d, 24th, August Tth,
14th, 16th, 17th, 23d, 30th, September 6th, and October 16th, and at Evansville
on October 22d, and said district court was open, as aforesaid, at Iivansville
on January.lst, February 5th, June 11th, Avgust 12th, October 19th, 30th,
and November 24, making an aggregate of twenty-six days; ‘that on each and
all of said ‘days one of the judges .of said courts respectively was present
therein for the transaction of such business; that on each and all of said days
such business or some portion thereof was actually transacted In and by sajd
courts respectively; that such business so transacted as aforesald consisted
of orders, decrees, and rules which were made and entered in and by said
courts, respectively, upon their records in equity and admiralty causes that
were pending therein, and as authorized by said statutes; that on each and all
of sald days the petitioner was required to be, and was, in attendance as such
clerk upon and in said courts, respectively, with the records of said courts
at the place where said records are required: to be kept by him, and received
from said courts, respectively, their orders, decrees, and rules as aforesaid,
and their instructions concerning the samé, and spread said orders, decrees,
and rules on the records of said courts, respectively, in accordance with their
instructions, as aforesaid, and also the date of each and all 'of said orders,
decrees, and rules, and the name of the judge by whom said courts, respective-
1y, were held when said orders, decrees, and rules were made and entered by
them as aforesaid, and other matters incident thereto; all of which appears
upon sald records for each and all of said days in manner and form as recited
and set forth in a transcript of -the records of sald circuit court for one of said
days, to wit, the’ 19th day of Januar’y, 1897, which is as follows:

“November Term, 1896 In Recess. Tuesday, January 19th, 1897, In Cham-
Dbers, .

. “‘Before Honorable Willlam A. Woods, Judge. ‘

“Mark T, Gox et al vs. The Terre Haute & Indianapolis Railroad Company.
(9,395, Chancery.)

‘““Comes now Frank A. Pickerill, and files his petltlon herein, praying the
court to authorize Volney L. Malott, receiver herein, to pay the petitioner the
sum of fourteen hundred dollars In settlement of his claim for damages for
injuries, which pétition is in the words and figures following, to wit: [H. L]
And now also ¢onies the said receiver by John G. Willlams, his solicitor. '‘And
the court having examined said petition, and 'inquired into the truth of the mat-
ters therein averred, finds that the same is true,.and that the court is of -the
opinion that the prayer of said petition ought to be granted. : It is accordingly
here and now ordered by the court that the receiver herein be ‘and he is now and
hereby, authorized and directed to pay:te said petitioner the sum of fourteen
hundred dollars in settlement of his said elaim for. ddmages, upon his executing
a proper voucher and acquittance therefor.”

(4) And the court finds that on‘the 23d day of February, 1897, the case of
the United States against Albert Wade, which was then pending in said dis-
trict court and upon its dockets at Indlanapolis, was, by order of said court,
discontinued 4t Indianapolis,-and transferred .to the ddckets of sgid court at
Evansville; that previous to the discontinuance and transfer..of said case,
as afoxesald the petitioner, as such clerk, entered the same upon the dockets
and indexes of said eourt at Indianapolis and taxed the costs therein at In-
dianapolis, and rendered other services, atwlndia.napohs in connection therewith.

(5) And the court finds that on the 24th ddy of May, 1897, during the progress

of the trial’ of the United States agattist Benjamin Baﬁnard' in sald district
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court, the petitioner, as such clerk, was ordered by said court to administer
oaths to eighteen witnesses therein; and in obedience to the order of said
court, and not otherwise, such oaths were administered by the petitioner, as
such clerk.

(6) And the court finds that during the months of April, May, and June,
1897, twenty-two affidavits of indigent defendants under indictment in said
district court for witnesses in their behalf at the expense of the United States
were presented to said court; and the petitioner as such clerk, was thereupon
ordered by said court to file and ‘enter said affidavits, and enter orders thereon
for the attendance of such witnesses accordingly; and said affidavits were
filed and entered, and orders were entered thereon by the petitioner, as such
clerk, in obedience to the order and direction of the court, and not otherwise.

(7) And the court finds that during the months of July, August, and Septem-
ber, 1897, the petitioner, as such clerk of the district court, administered eleven
oaths to the United States marshal for the district of Indiana, and made and
entered eleven certificates thereof or jurats in the verification of his accounts
as such marshal with the government of the United States, the same being re-
quired for its own convenience and protection.

(8 And the court finds that accounts for the foregoing fees, duly verified
by the oath of the petitioner, have been rendered by him as such clerk, accord-
ing to law, in and to said courts, respectively, in the presence of the district
attorney for the district of Indiana or his assistant; and that the petitioner
has proved in open court to the satisfaction of said courts, respectively, that
the services aforesaid have been actually and necessarily performed as stated
therein, and that orders approving said accounts have been duly entered of
record in and by said courts, respectively, and that said accounts, with duly-
certified copies of said orders approving the same, have been presented for
audit and payment to the accounting officers of the treasury department of the
United States, and have been disallowed by them, and are now unpaid.

(9) And the court finds that the whole amount of the fees and emoluments of
the petitioner as such clerk in each and both of said courts during the calendar
year 1897, including the fees aforesaid, was less than the maximum amount
of his personal compensation, as allowed by law.

The court thereupon found, as its conclusions of law from these
facts, that there was due the petitioner from the: United States the
sums of $130 for attendance, $1 for dockets and indexes, etec., $1.80
for administering oaths to witnesses, $2.20 for filing and entering affi-
davits for'indigent defendants, $2.75 for jurats to marshal’s accounts,
and rendered judgment for the total sum of $137.75 accordingly.

John R. Wilson, for petitioner.
Albert W, Wishard, U, 8. Atty., and Jesse J. M. La Follette, Asst.
U. 8. Atty. : :

BAKER, District Judge. 'The chief question in this case may be
stated as follows: Is a clerk of a United States circuit or district
court, which is, by express terms of the statutes, “always open” for
the transaction of the business which is described therein, who is re-
quired to attend and attends on the transaction of such business by
a judge or judges of the court under the authority of these statutes,
upon. days that are not within or any part of a regular term, entitled
to attendance fees, under other statutes that allow such fees to him
on days when “business is actually transacted in court”? A bare
statement of the question shows that it is entitled to receive an af-
firmative answer, but, as a negative answer has been recently given
the question by the accounting officers of the treasury, a further dis-
cussion of it seems to be necessary. . : : ‘

87 P.—42
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“The nisi prius courts of the United States -are described in the
statutes according to their territorial jurisdiction a8 icircuit and
district courts; and, according to"the subject-matter of their juris-
diction, as common law, equity - or -chancery. courts, admiralty
courts, and bankruptcy courts.: ‘A common-law court is in ses-
sion during’ a' regular term whiéh js begun and held at a time
and place fixed.by law, and continued by adjournment until its
close. It is. also in session during a special term, which may
be appointed by the court itself or-a judge thereof. Chancery, ad-
miralty, and bankruptcy courts are in session during these regular
and special terms, and they also sit; and therefore are in session,
whenever and wherever the judicial business which is described in
sections 574, 638, and 4973 of -the Revised Statutes, and in section
16, Act Feb. 4, 1887, is actually transacted by one or more of the
judges of these courts. In all of these cases, when a court is in ses-
sion during a regular or special term, or when it is in session by rea-
son of the transaction of business under the sections aforesaid, it is
equally necessary that its clerk should be in attendance upon it, with
its records, at the place where the records are kept by him, to receive
the orders; decrees, and rules of the court and its instructions con-
cerning them. ~ If no business were transacted at a regular or special
term, his'attendance would be necessary; and it is:always necessary
when business is transacted in or by the court. - It was accordingly
provided by the act of congress approved February 26, 1853, and sec-
tion 828, Rev. 8t., that for such attendance a clerk .should have a fee
of “five dollars &' day.” Under this law, clerks were allowed for their
“gttendance” only, without reférence to ‘the transaction of business
by the court, until after the appointment of Mr.. Durham as first comp-
troller of thé treasury, in the year;1885. Without any change in the
law, he refused ta.allow. clerks for their “attendance” unless the court
had transacted business: and the-court of claims held, on December.
14, 1885, in the case of Jones v..U. §;; 21 Ct. CL.1, that his refusal to
do so was illegal. 7 ‘He thereupon seoured a “rider” on the sundry. cjvil
act of August 4, 1886, limiting the appropriation for the current fiscal
year,for, ttggdanpe upon the courts to those days only ,“,Wh‘el_l business
is actually tranfacted” in them, ‘without changing thé general law
upon the subject; and it was apparently passed without disctssion
or notice. It is as follows: ' ) } o

‘“s » & Nor ghall any part of,thé money appropriated by this act be used
in payment of & per diem cohipensdtion to any clerk or msrshal' for dttend:
ance in court’éxeept for days when business iis actually'transacted in .court,
and when -they -attend, under sections 583, -584,.671,..672,; and 2013 of the
Revised Statutes,. which fact shal] be certified in the approval of their ac-
counts.” 24‘,‘_Stat.,:253. . el . -".i; R :

+ Under this Durham act of 1886, 'a per .diem fee for the transaction
of business wam substituted: for the 'attendance fee. It 'deprived clerks
of their féeg 'for mere attendance:!’' The: basis of theéir ‘compensation
was changed-from “attendance” to ‘the “transaction of business,” and
a per diem fee for the general transdction of business was added to the
specific fees which are allowed in connection therewith. - But' the
Durham act of 1886 applied to a single appropriation only, and was
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hmlted thereto by its own terms. It did not change the general law
on the subject. TU.S.v. Aldrich, 7 C. C. A. 431, 58 Fed. 688.

Within seven months afterwards, the Durham act of 1886 was pro-
posed for enactment as a general law; and, congress being advised
that it was unjust to clerks because it deprived them of any compen-
sation for their “attendance” on those days when no business is
transacted by the courts, it was rejected on that account only. In
order to relieve the Durham act of 1886, as a general law, from any
objection on that account, it was thereupon amended, on March 3,
1887, by inserting in it, after a full and thorough discussion of the
whole matter, the words, “The court is open by the judge for business
or,” making it read as follows:

“* # % Nor shall any part of any money appropriated be used in payment
of a per diem compensatioh to any attorney, clerk or marshal for attendance
in court except for days when the court is open by the judge for business
or business is actually transacted in court, and when they attend under
sections 583, 584, 671, 672 and 2013 of the Revised Statutes, which fact shall
be certified in the’ approval of their accounts.” 24 Stat. 541.

It appears from an examination of the proceedings in congress, as
reported on pages 1229, 1232, 1233, and 1234, vol. 18, pt. 2, and page
2606, pt. 3, Cong. Rec. 49th Cong 2d Sess., that the word “open” in the
act of March 3, 1887, is a misprint for the word “opened.”

In this act of March 3,.1887, the per diem fee for the general trans-
action of businesg Was'retained, and the per diem fee for mere attend-
ance, which had been excepted from the previous appropriation, was
restored and given a permanent place in the appropriations” for
judicial expenseg, and the provision for both is in accordance with
‘the terms of the general law of 1853 and section 828, Rev. St. The
legislative history of the act of March 3, 1887, shows, and the supreme
court of the United States and the circuit court of appeals for the
First circuit have held, that it is a legislative interpretation and con-
struction of the act of 1853 and section 828, Rev. 8t., and in aid of
those statutes; instead of a limitation on them. U. 8. v, Pitman, 147
U. 8. 669, 13 Sup. Ct. 425, and U. 8. v. Aldrich, 7 C. C. A. 431 58
Fed. 688. The circuit and district courts are therefore actually in
session, and per diem or attendance fees are authorized when (1) “the
court is opened by the judge for business,” or (2) “business is actually
transacted in court.”

An elementary and fundamental rule in the construction of stat-
utes is stated by Sedgwwk in his work on Statutory Law (page 199),
as follows:

“That construction 1s favored which gives effect to every clause and every
part of the statute, thus producing a consistent and harmonious whole. A
construction which would leave without effect any part of the language used
_should be rejected if an interpretation can be found which will give it effect.”

This rule is supported by federal and state authorities, and is uni-
‘versally coenceded to be an accurate exposition of the law. = The au-
thorities are so numerous that it is hardly possible to cite all of them.
Tt was held by the supreme court of Indiana in Palmer v. Stumph, 29
Ind. 333, that “the rule in construing a statute requires that effect
‘is to be given to every part;-and we are not to suppose words have
been used which were intended to import nothing.” And :in Balti-
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more v. Howard, 6 Har. & J. 383, the supreme court of Maryland held
that “it is a rule in the expomtlon of statutes that one part shall be
taken .with another, and the whole considered together, and so con-
strued that no clause, sentence, or word shall, if it can be avoided,
be superfluous or 1nsxgmﬁcant ?” _Even when there are two acts on
the same subject, the rule is to give effect to both if possnble. U. 8.
v. Tynen, 11 Wall. 88; Chicago, M. & $t. P. Ry. Co.v. U. 8, 127 U. 8.
406, 8 Sup. Ct. 1194; District of Columbia v, Hutton, 143 U. 8. 18,
12 Sup. Ct. 369; Frost v. Wenie, 157 U. 8. 46, 15 Sup. Ct. 532.

In the late ruling and opinion of the comptroller on the appeal of
the petitioner herein (4 Dec. Compt. 161), holding that a clerk is en-
titled to per diem fees only when “the court is opened by the judge for
business,” the second clause of the act of March 3, 1887, as quoted
above, viz. “business is actually transacted in court,” is not given any
meaning whatever. The whole of the second clause is rejected as
mere surplusage., It is treated as an absolute nullity, and stricken
from the body of the statute. Under the rule of construction which
has been quoted above, the second clause ought to have been retained
by giving it a reasonable interpretation if it were possible to give it
one. If a reasonable construction of the second clause is possible, it
is the duty of the court to adopt it. The possibility of a reasonable
construction of the second clause is therefore the first thing to be de-
termined. Its determination depends on the meaning which shall
be given the word “court.” If it refers exclusively to the regular term
of a court. when it is “opened by the judge for business,” the second
clause is unnecessary and meaningless, because it is embraced in the
first clause. But the word is limited in the first clause by the phrase
“opened by the judge for business,” because the word has a broader
.meaning. Otherwise the limitation would be unnecessary. Its
limitation in the first clause is evidence that a court may exist with-
.out being opened by the judge, just as its limitation in the second
clause, by the phrase “business is actually transacted,” is evidence
that a court may exist Wlthout the transaction of business. A
broader meaning is expressly given the word by sections 574, 638, and
4973, Rev. St., which provide that the courts shall be “alwavs open,”
and by section 16 of the act of February 4, 1887, which provides that
they shall be “always in session” for certaln purposes without any
formal act or order of the judge in aid of them, as follows, viz.:

“See. 574. The district courts, as courts of admiralty, and as courts of
equity, so far as equity jurisdiction has been conferred upon them, shall
be deemed always open, for the purpose of filing any pleading, of issuing
and returning mesne and final process, and of making and directing all
interlocutory motions, orders, rules and other proceedings, preparatory to the
hearing, upon their merits, of all causes pending therein. And any ¢ strict
"judge may, upon reasonable notice to the partles, make, and direct and
award, at chambers, or in the clerk’s office, and in vacation as well as in
term, all such process, commissions, orders, rules and other proceedings,
Whenever the-same are not’ grantable of course, according to the rules and
practice of.the court, * * *?

“Sec. 638. The circuit courts, as courts of. equity, shall ‘be deemed always
open for the purpose of filing any pleadinf of issuing and returning mesne
and final process, and of making and dirécting all interlocutory motions,
“orders, rules and other proceedings,. preparatory to the hearing, upon their
-gnerits, of all.eauses pending thereix. ., And any judge of a circuit court may,
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upon reasonable notice to the parties, make, and direct and award, at cham-
bers or in the clerk’s office, and in vacation as well as in term, all such
process, commissions, orders, rules and other proceedings, whenever . the
same are not grantable of course, according fo the rules and practice of
the court.”

“Sec. 4973. The district courts shall be always open for the transaction of
business in the exercise of their jurisdiction as courts of bankruptcy; and
their powers and jurisdiction as such courts shall be exercised as well in
vacation as in term time; and a judge sitting at chambers shall have the
same powers and jurisdiction, including the power of keeping order and
of punishing for any contempt of his authority, as when sitting in court.”

“For the purposes of this act, excepting its penal provisions, the circuit
courts of the United States shall be deemed to be always in session.” Inter-
state Commerce Act Feb. 4, 1887 (24 Stat. 385).

These statutes were in existence before the act of March 3, 1887,
and in its passage congress is assumed to have acted with reference
to them, and to have used the word in its broader meaning as used
therein. U. 8. v. Trans-Missouri Freight Ass'n, 7 C. C. A. 15, 58 Fed.
58, 67. A session of the court is held under these statutes whenever
the business described in them is transacted by the judge between its
regular terms; and its proceedings are entered upon its records with-
out the entry of orders for its opening or adjournment because it is
always open and they are unnecessary.

In Re Delgado, 140 U. 8. 586, 11 Sup. Ct. 874, the supreme court of
the United States had under consideration a statute of the territory
of New Mexico which provides:

“For the purpose of hearing applications for and issuing writs of mandamus
the district court shall be regarded as open at all times wherever the judge
of such court may be within the territory.”

—and held concerning it:

“This section gives full authority for these proceedings. The original
application was entitled ‘in the court,’ though addressed to the judge, as was
proper. The hearing and judgment were by the court, and the peremptory
mandamus was issued by direction of the court; and the power of the legis-
lature to provide that the court shall always be open for certain purposes
cannot be doubted.” 140 U. S. 588, 11 Sup. Ct. 875.

In this decision the supreme court has not only provided a broader
definition of the word “court,” but it expressly holds that business
which is transacted in a court that is alwavs open under the statutes,
and while it is open in that way only, is actually transacted in court.

In Michigan Cent. R. Co. v. Northern Indiana R. Co., 3 Ind. 239,
the supreme court of Indiana held that:

“An interlocutory order made by a judge in vacation is to be regarded as
the order of the court, for which the said judge is authorized by law to act.
* * * All orders legally made in a cause, whether by the court in term, or
by a Judge in vacation, are regarded as orders of ‘the court.’ * * * The
words ‘the court’ and the ‘Judge’ or ‘judges’ are frequently used in our
statutes as synonymous; and, when used with reference to orders made by
the court or judges, they were, we think, intended to be so understood.”

And, under a statute of Indiana which authorized the appoint.
ment of receivers “by the court or the judge thereof in vacation,” it
was held in Pressly v. Lamb, 105 Ind. 171, 4 N. E. 682, that:

‘“The judge of the court in vacation is clothed with exactly the same

power and authority, no greater and no less, as is. the court itself when in
regular and open session. - * * * When the judge of a court in vacation is
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engageddni.doing these acts and making these orders, it is clear; we think,
* *. »i:that his acts, orders,.and proceedings in the premises, although-had in
vacation, are the judicial :proceedings of the court whereof he is judge.
*  *.% Ina legal sense, the judgeof a court is the court.  Certainly, there
can be no court under our laws, constitutional or statutory, without a
judge. * % * It is in this legal sepse,’ we think, the wordg ‘judge thereof
in vacation,” so:often ‘mentioned in-the sections of the Code before referred
to, relating to recelvels, should be taken and understood to mean ‘court in
vacation. "

In First Nat. Bank of Mauch Chunk v. U. 8, Encaustlc Tile Co.,
105 Ind. 227, 236, 4 N. E. 846, it was again held, in accordance with
Pressly v. Lamb supra, with reference to the appomtment of a re-
ceiver by a Judge “s1tt1ng in chambers in vacation,” that: -

“The court having jurisdiction’ of ‘the subjeet-matter of the suit, and of the
parties thereto, plaintiffs ‘and - ‘defendants, the proceedings had and orders
made by and betore the judge of the .court in:vacation were the proceedings
and orders of the court whereof he was judge, and that such orders and
proceedings, éven though erroneous, were not void and “coyld not be collat-
«rally attacked.” ' g

In these Indlana cases. there were no statutes apphcable to them
\ike -gections 574 and 638, Rev. St.,. declarmg that. the courts “are
“always open” for the appomtment of .eceivers; but, the supreme
court held that. the courts,; were, nevertheless, open ‘whenever a re-
ceiver was appqmte by . one of their judges under the authorlty of a
statute which authorized “a judge” to make the ; appomtment the
provision , of the state constltutlon coucernmg the judicial power
being substantially the same as. the provision of the federal constitu-
tion.

It was held in Bowman v. Rallway Co 102 Ill 459 467, where a
statute authorjzed applications for the condemnatlon of prlvate prop-
erty for pubhc use to be made “to the judge of the’ circuit or county
court, eitherin vacation or term time,” that these appllcatlons when-
ever made and allowed, were equally proceedings in court, and that
the act of & judge in vacation allowing them to be filed then was an
act of the court, and could not be anythmg else, under a similar pro-
vision of the' c0nst1tut1on of Tllinois. -

It was held by the supreme court of Georgia in Pease v. Wagnon,
20 8. E. 637, that, under sections 4221 and 4223 of the Code, a Judge
of the supreme court though acting in vacation and at chambers in
passing lawful orders touching -trust estates, acts as a court of
equity, that court being always open, and the presmmptions which at-
tach in favoriof judgments and decrees by a court.of general jurisdic-
tion apply to orders thus granted. See, also, McClurg v. McClurg,
53 Mo. 173; -Gold v. Railroad Co., 19 vt 478; Real Estaté Assn v.
Superior Gourt of San Francisco, 60 Cal. 223. =~ .

‘Even befdre sections 574 and 638, Rev. St., were. enacted 1t was held
by Mr. Chief Justice Marshall, i Tlie Little -Chaliles, 26 Fed. Cas. 982
(No.: 15,618); where objectiens /were made to.an’ executlon on an.ad-
miralty; bond: because the vessel had been released on an.order at
chambers, that it Was an order'of the'court... . The eourt said: - ..

*“The objections are:: (1) That the .order for release 1s a nullity, and all the

consequent proceedlngs void, because: the order was made by the judge, at
his chambers, ‘and- not-in court The 7judicial act appoints .certain stated
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terms of the distriet court, and gives the judge power to hold special terms
at his discretion, either at the place appointed by law, ‘or at such other
place in the district as the nature of the business and his discretion shall
direct.” . (Vide sections 581 and 669, Rev. St.) No power, it is contended, is
given to the judge, except when sitting as a court, and- therefore the form of
declaring himself to be a court is indispensable to the validity of his acts.
This objection seems rather technical than substantial. By law, the district
judge alone composes the court. He is a court wherever and whenever he
pleases. No notice to parties is required. No previous order ig necessary.
The various ex parte orders which admiralty proceedings require render this
informal mode of acting essential to justice and expedition. The judge will
take care that neither party be injured by the orders which he makes ex
parte; and, where they are of course, it is convenient that they should be
made without the formality of summoning the parties to attend. It does
not seem to be a violent construction of such an act to consider the judge
as constituting a court whenever he proceeds on judicial busipess. Such
seems to have been the .practice in this and other districts of the United
States. . Had the judge prefixed to his order such words as these, ‘At a special
court, held at ——, on this day of , it s ordered,” ete., the pro-
ceedings would have been regular, for the law does not, in terms at least,
require that the order for a special court should be made in court, or made
any given time prevmus to its session. To every purpose of justice, the
order of the judge, made in his character as a judge, is made by him as a
court, whether he declares himself in words to be a court, or not. This order
1s, in its pature, judicial. It is such an order as may be ‘made ex parte. It
is 'sighed by the judge in his official character, and is directed to the officer
of the.court. Under such circumstances, I cannot gverturn a practicer which
is convenient, which is not liabie to abuse, on a mere technical objection.”

In “Courts and Their J urlsdlctlon,” by John D. Works, the law is
stated as follows:

“Although _terms of court may be provided for generally, the legislature
may provide that, for the transaction of business of an urgent character, the
court shall be open at all times; -and, under such legislation, the cotrt may
act with referénce to such business during what is, as to other business,
vacation. But this is not the act of a judge in vaeation, but .of the court.
And when a ;}udge is authorized to appoint a receiver or perform other like
judicial acts, it .is held that his acts, orders, and proceedings, ‘although had
in vacation, are the judicial ‘proceedings of the court whereof he is judge.
This ‘is, however, based upon the ground that the words ‘court’ and ‘judge’
are, as used in-the- statutes authormng the appointment of a receiver, synon-
ymous.” Page 377, ) .

A review of the decisions and text-books dlscloses fhat under a
constitution whlch vésts the judicial power in courts, it cannot be
vested by the legislature anywhere else; that, where an:exercise of
judieial power by a judge is authorized by the legislature, it is held
to have meant the court 6f which he is a judge; that his acts and pro-
ceedings in‘such a case are the acts and proceedmgs of the court itself;
that the business which is transacted by him is acétually transacted
in court. - It also appears ‘that where a legislature has gone fur-
ther; and specifically declared that a court shall be “dl*wavs open”
for the transaction of particular business, and that, so far as that
particular business is conceéfned, the terms of the courts shall be
practically’ continuous and Witheut any vdcations between them,
the power of the Ieglslatm'e to'do so, and to make the acts and pro-
ceedings ‘of a4 judge in pursuance of his authority the acts and pro-
¢eedings of the. court- itself, ‘has never been denied by any court
where these questions have been presented for its consideration. A
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reason for such legislation by congress exists in the fact that judicial
power, under the federal constitution, is vested in courts only. The
power to ordain and establish inferior courts is vested in congress,
and it, accordingly, regulates the scope and boundaries of their
jurisdiction, prescribes the number of judges by whom they shall be
held, and determines generally the conditions under which the judieial
power that is vested in them shall be exercised. It fixes the time
and place for holding regular terms of the courts, and it authorizes
the courts-or the judges to fix the time and place for holdmg special
terms of the courts; and it anthorizes the courts to sit in chambers
for the transaction of an important part of their business whenever
and wherever. they deem it necessary or proper to do so. Rev. St.
§§ 572, 674, 576, 581, 638, 661, 664, 666, 668-670, 4973, and Act Feb.
4, 1887 § 16 A smgle Judge may ho]d a court and exercise the
]lldlClal power that is vested in'it, under the conditions that are
prescribed by congress. But, whenever judicial power is exercised
by a judge in accordance with these conditions, it is exercised by him
as a court, or it is unauthorized by any constitutional authority.
His acts in thé exercise of judicial power are, in short, either acts of
a court, or they are absolutely void.

It is therefore quite apparent that the word “court” means some-
thing more than a court that is opened by the judge for business at the
beginning of a regular term, and continued by adjouirnment until the
close thereof. As used in the act of March 3, 1887, it has a broader
and more comprehenswe meaning, which is deﬁmtely fixed by other
federal statutes and the decisions of the supreme court of the United
States and other courts. By giving this meaning to the word where
it occurs in the act of March 3, 1887, a reasonable construction is
glven the whole act, which makes it “cons1stent and harmonious,” and
gives effect to évery part of it. Any other’ construction fails to do so.
Such a construction is not only reasonable and poss1ble, but is in
accordance with the purpose of these statutes, which is to provide a
compensation for the attendance of an officer when his services are or
may be required by the court. It is a compensation for “attendance,”
as distinguished from “services.” Attendance is required in order that
judiecial functions may be duly performed, and it is just as necessary
when judicial functions are performed in vacation as when they are
performed during a regular term. It is essential for the due per-
formance of them by the court that a record of its proceedings should
be made and kept, and it is the duty of a clerk to make and keep such
a record. His attendance on the court is therefore required when-
ever the court is-held. A court is held; and a record of its proceed-
ings is made, and kept on every day. of a regular term, and on every
day that business is transacted by:the court in vacation. U. 8. v.
Aldrich, 7.C. C. A. 431, 58 Fed. 688, .. If clerical services are rendered
in the transaction of business, either.in term or vacation, an addi-
tienal compensation is provided for.them. A fee for.the entry of or-
ders and decrees does not compensate him,fo,r his attendarnice on the
court in vacation, any more than it does in the course -of a term.
These are separate and dlshnct functmns, and they are separately
compensated. . ‘ 4 S ,
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The statement of the comptroller that it was the purpose of con-
gress, in the enactment of the act of March 3, 1887, to “cure” some
mysterlous and indefinable “evil,” is wholly 1mag1nat1ve There is
nothing in the act which Justlﬁes any such assumption, or furnishes
any excuse for it.  On the contrary, the history of that act, and a com-
parison of it with previous acts, show that it was passed to restore fees
that were then arbitrarily disallowed by the comptroller after having
been allowed by the accounting officers for nearly half a century. In
assuming to give effect to this hypothetical policy of congress, the
comptroller subjects himself to the criticism of the supreme court of
the United States in the construction of other statutes.

It is said in Refrigerating Co. v. Sulzberger, 157 U. 8. 1, 36, 15 Sup
Ct. 508, 516, that:

“In our judgment, the language used is so plain and unambiguous that a
refusal to recognize its natural, obvious meaning would be justly regarded
a8 indicating a purpose to change the law by judicial action, based upon some
supposed policy of congress. But, as declared in Hadden v, Collector, 5 Wall,
107, 111, ‘what is termed the policy of the government with reference to any
particular legislation is generally a very uncertain thing, upon which all
sorts of opinions, each variant from the other, may be formed by different
persons. It is a ground much too unstable to rest the judgment of the court
on in the interpretation of statutes.” ‘Where the language of the act is
explicit,’ this court has said, ‘there is great danger in departing from the

words used, to give an effect to the law which may be supposed to have been
designed by the'legislature.”’ Scott v. Reid, 10 Pet. 524, 527.”

The language of the act of March 3, 1887 is 8o “natural” and “obvi-
ous” and “explicit” that the sole rule of constructién that is really ap-
plicable thereto is as stated by the supreme court in U. 8. v. Golden-
burg, 168 U. 8. 95, 18 Sup. Ct. 3:

“The primary and general rule of statutory construction is that the intent
of the lawmaker is to be found in the langnage that he has used. He is
presumed to know the meaning of words and the rules of grammar. The
courts have no function of legislation, and simply seek to ascertain the will
of the legislator. It is true there are cases in which the letter of the statute
is not deemed controlling; but the cases are few and exceptional, and only
arise where ihere are cogent reasons for believing that the letter does not
fully and accurately disclose the intent.”

. The cases of Converse v. U. 8., 26 Ct. Cl. 6, and Acklss v.U. 8§, 31 Ct.
Cl. 283, are cited by the dlstrlct attorney in support of his contentlon
In the Converse Case it was erroneously held that a clerk is not en-
titled to his attendance fees under the first clause of the act of March 3,
1887, when the “court is opened by the judge for business,” and is en-
titled to them only under the second clause, when “business is actually
transacted in court” at a regular term. Its construction of both clauses
has been rejected by the comptroller in his late ruling and opinion on
the appeal of the petitioner herein (4 Dec. Comp. 161), and in the
later case of 8. Rodman Smith, clerk of the United States courts for
the district of Delaware (Id. 508); and it cannot be accepted as an
authority for his construction of the phrase “in court,” which was the
fundamental error of that case. Although it was decided in 1890, it
has never been adopted as a rule of practice. The facts of the Ackiss
Case disclose that, on the days for which attendance fees were
charged, the court was neither opened by the judge for business, nor
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waR there'dny business transdeted by him as'a cour.’c or otherWlse
and ‘the-case is therefore wholly inapplicable here.: ‘

' The fee which'is claimed in the case of U. 8. v. Wade, Was taxed
and chrged dgainst the: government under a prowsxon of sectlon 828,
Rev. 8t., whith is as followst' -

“For' Lmak}n‘g dockets and’ iﬁdéxes, thxing costs and other services in a case
which. is*dismissed or -discontinued, or where judgment or decree is made or
rendered: without issue, one dollan. . -
~ In the statutes which éstablished courts at Evansvﬂle, New Albany,
and Ft. Wayne, provision is made for separate dockets:and indexes,
ete., and for deputy clerks, who shall reside and keep:their offices
at eaeh of . these points., Before this case was transferred from
Indianapolis to Evansville, it was entered upon.the dockets and
indexes at. Indianapolis, and. it was, subsequently entered upon the
dockets and indexes at Evansville. .. The costs were taxed at Indian-
apolis, and will have to be taxed agam at Evansville upon the final
disposition, of the cause. Twlqe the amount of work is done in the
case as would have to be done. if.it had not been transferred. The
same amount of work is done as would have been done if there had
been two'cases. - “Ho far as the -amount of work is concerned, it is pre-
cigely the same m entering oné case upon two separaté sets ot‘ dockets
and indexes as in entering two.cases on one set of dockets and in-
dexes. When the case wag transferred to Evansville, it was “discon-
tinyed” at Indignapolis. . -

In U. 8. v. McCandless, 147 U, 8. 695 13 Sup. Ct. 465, it was held
that a docket fee was not taxable’ untxl the final d1sp0s1txou of a cause;
but that ruling was overruled in U, S. v. Kurtz,(164 U. 8. 49, 17
Sup. Ct, 156. Even in the McCandless Case it was very plainly {ndi-
cated that, if the ¢tase “had reached thét point where costs are taxed ”
a dlfferent view, would. have been’ a,dopted

" The principle that applied to the case under conmderatmn here
was announced by the supreme court in U. 8: v. King,-147 U: 8. 676,
13 Sup. Ot, 439, in whick it ‘was ‘held that double attendance fees
should be allowed a clerk wheré: hls attendance- wag, Tequired in tyo
places at the same time, because the “cler;k was entitled to charge or
‘his own atténdance at one- place, and for that of h1s deputy at an-
other.” 147 U. 8 682, 13 S&? Ot 44107 0 T
" The fees whi¢h are claim ‘thé- case of UL S v. Barnard were
taxed and, charged against 'the gOVernnﬁent under a provision of sec-
‘tion 828, Rev. St., which is a8 follows: "“For adm_lmstenng an oath or
aﬁirmatmn, except to a juror, ten cents.”

In this case the witnesses were sworn durmg the progress of a
‘trial, and in accordance with the ¢rdér of the judgewho was holding
“the court and not upon a request which was addressed to the clerk
'by the defendant therem, as’'seems 10 have been assumed by the ac-
‘counting officers. - The witnesses were’ for both ‘parties, and were
fSWOrn together; and’they- were witnesses i ‘2 public” prosecution,
‘instead of a civil action between private mdmduals 4nd the fees for
swearing theid are a part 6f the costs of the general admmlstration of

“justice, 'which are payable by the government. It was not optional
with the clerk to-swear these witnesses or not.” When'a defendant
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applies to the clerk to make an affidayit before him, he can, require his
fee at the time or before the service is rendered and, falhng to do so,
it is his loss. = But he cannot arrest the proceedmgs in a ‘criminal
trial until his fees for swearing witnesses are pald or secured "He
cannot decline to swear them because payment is refused. In many
cases the witnesses for the defendant are brought into court. at the
expense of the government, because the defendant is unable to procure
their attendance. It is the duty of the clerk to comply with the order
of the court, and swear all the witnesses in accordance therewith.
Their testunony is required by the court for its own information con-
cernlng the facts of a case, and not because the defendant is inter-
ested in having them sworn. And the clerk is entitled to his fees for
services rendered in accordance with the order and practice of the
court,

In U. 8. v. Van Duzee, 140 U. 8. 169, 176, 11 Sup. Ct. 758 761, the
supreme court held: y

“When. a clerk performs a service In obedlence to the order of the. court
he is as much entitled to compensation as if he were able to. put his ﬁnge1
on a particular clause of a statute authon71ng compensation for such services.’

The decision of the supreme court in the Van Duzee Case was fol-
lowed by the circuit court of appeals for the Seventh circuit in U.'S.
v. Converse, 24 U. S. App. 89, 11 C. C. A. 274, and 63 Fed. 423. And
‘the late comptroller held in Van Duzee’s Case, 2 Dec. Comp. 217, that
»“A practice established or directly sanctioned by the judge has the same

force and effect,as a rule of court, and the clerk of the court acting thereunder
s entitled to fees for the services rendered necessarﬂy by such practice.” -

The fees which are claimed for filing and. entering afﬁdawts for
indigent defendants were taxed and charged against the government,
under a provision of section 828, Rev. St., which is ag follows: “For
filing and entering every declaratlon, plea, or other paper, ten cents.”
These affidavits were filed and entered because the court ordered the
clerk to file and enter them:- They were presented to the court be-
fore they were filed and entered by the clerk. . They would not have
been filed and entered by the clerk unless the: court had. ordered him
to file and enter them. ~They were filed and entered by the clerk as
the foundation of the order of the court which was made upon them.
The order of the court to file and enter them, and to issue subpeenas
-for the witnesses named therein, was a single and indivisible act.
It is conceded by the aceouriting officers that a clerk is entitled to
“his fee for entering an order of the court for Summoning the witnesses
'(Locke’s Case,2 Dec. Comp.578), but that he is not en,tltled to his feé for
filing and entering the affidayit on which the order is founded (Brooks’

"Case, Id. 224). Hé is just as much entitled to his fee for one service
as the other, and he is-entitled to his fee for botli'dervices on preeigely
the same grounds. The filing and entering of the affidavit, and the
entry of the order thereon, are parts of the same transaction. See
U. 8. v. Van Duzee, supra, U. 8. v. Converse, supra, and Van Duzee’s
Case, 2 Dec. Comp. 217, as to fees of clerks for services rendered
under an order of the court, and in accordance with its practice.

The fees which are claimed for affidavits to the marshal’s accounts
were taxed and charged against the government under the act of
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congress approved February 22, 1875 (18 Stat. 333), as mterpreted by
the supreme court in U. 8. v, Van Duzee, 140 U. 8: 169, 171 (item 3), 11
Sup. Ct. 758. Under that statute, a marshal is requlred to “render”
his accounts to the court, and to “prove” them by: his own affidavit.
An account is “rendered” when ‘it is presenteéd. Rendering an ac-
count, and proving an account, are separate and distinct transactions,
under the statute. The former does not include -the latter. The
account is rendered for the benefit of the marshal. Tt is proved for
the “convenience and protection of the government,” and “the expenses
attendant thereon are proper charges against the government.”
Such is the language of the supreme court, and the principle of the
decision is plain. Whatever is done for the benefit of the marshal
is chargeable against himself. 'Whatever is done for the “conven-
dence and protection” of the government is chargeable against itself.
No charge by the clerk for affidavits was under consideration in this
case. But in the case of U. 8. v. Allred, 155 U. 8. 591, 15 Sup. Ct.
231, where a charge for affidavits by deputy marshals to their ac-
counts was under consideration, the supreme court held, in accord-
ance with the principle of its decxslon in U. 8. v. Van Duzee, supra,
that the fees for these affidavits should be paid by the government. It
is perfectly clear that, if the fees for affidavits by deputy marshals
to their accounts are chargeable against the government, the fees for
affidavits by marshals to their ‘accounts must also be chargeable
against the government, on the principle of the Van Duzee Case.
Nevertheless, the accounting officers have mVented a novel distinction
between these two classes of affidavits, name]y Where an affidavit
to an account is required; for the convenience and protection of the
government, by an act of congress, it is not chargeable against the
government; but ‘where an affidavit to an account is required, for
the convenietice and protection-of the government, by the attorney
general or the accounting officers; it is chargeable against the govern-
ment Marsh’s Cage, 2 Deé.' Comp. 482,

" In'U. 8. v. Jones, 147 U. 8, 672 673 (item 1, 13 Sup. Ct. 437, the
‘supreme court placed’its own' coustruction on its decision in U, S. v.
‘Van Duzee, supra, as follows:

" “The labor of preparing one’s ‘own accounts for services or fees I8 a mere
“Incident to the rendition of the service, 4nd is -universally assumed by the
- ¢reditor as his own burden; but the approval-of: the account of snother
stands upon a different footing, anq if. performed at.the request of .the gov-
_ernment, or under a statute requiring it to be performed for the protection

of the government, there is no reason why the clerk should not receive such
fees therefor as he receives for ‘analogous services'in other matters.”

These consxderatlons, in the opinion of the court ]uStlfy and require
-‘the allowance of the fees in questmn So ordered. ‘

D T
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HARRISBURG TRUST CO. v. SHUFELDT.
(Circuit Court of Appeals, Ninth Circuit, May 23, 1898.)
No. 388,

1. 8ET-OFF—NEGOTIABLE INSTRUMENTS.
The right to set-off 18 wholly statutory, and under 2 Hill's Code Wash.
§ 806, when a party is sued by the assignee of a chose in action, he cannot
plead against the assignee a set-off which he holds against the assignor un-
less the demand souglht to be set off existed at the time of the assignment,
and belonged to the party in good faith before notice of such assignment,

2. NEuoTIABLE INSTRUMENTS—UNINDORSED NOTES—EQUITABLE TITLES.

The assignee of an unindorsed negotiable note takes only an equitable
title, but the note then stands on the same footibg as nonnegotiable pa-
per, and he may, under the Washington Code, maintain in his own name
an action against the maker,

8. SAME—~RET-OFr—DEFENSES.

The fact that a note is transferred without indorsement is sufficlent to
put the transferee upon inquiry as to all equitable defenses that existed
at the time of the transfer; but a “set-off” is not a defense, as that term Is
ordinarily used, whether the title to the note be equitable or legal, and is

. mever pleadable as a defense unless expressly made so by statute.

In Error to the Circuit Court of the United States for the North-
ern Division of the District of Washington.

Strudwick & Peters, for plaintiff in error.
Hastings & Stedman, for defendant in error.

~ Before GILBERT and ROSS, Circuit Judges, and BELLINGER,
Distriet Judge.

GILBERT Circuit Judge. The Harrisburg. Trust Company
brought an actlon in the ¢ircuit court to recover upon a promissory
note for §3,000 made on March 31, 1894, by the defendant in error,
in favor of the Guarantee Loan & Trust Company, payable on de-
mand, with interest at the rate of 10 per cent. per annum, which note
was on July 16, 1894, sold and delivered to the plaintiff in the ac-
tion. ' In his-answer to the complaint the defendant in error set forth
an affirmative defense, which was, in substance, as follows: That
the note was never indorsed by the payee; that it was delivered
to the plaintiff, or to one Edward L. Bailey. an officer thereof, to-
gether ‘with other negotiable paper, as a pledge to secure the repay-
ment of an advancement made by the said Bailey, individually, or as
an officer of the plaintiff; that said note bears no indorsement save
a credit of interest and $500 on account of the principal; that on
May 23, 1896, there was standing to the credit of the defendant with
the said Guarantee Loan & Trust Company the sum of $2,092.80, and
on said ddy the Guarantee Loan & Trust Company certified a certain
check, purporting to be drawn by the defendant, payable to the or-
der of the county treasurer, in the sum of $2,085.30, which check
was not accepted by the county treasurer, but has remained and is
the property of the defendant; that on October 3, 1896, the defend-
ant demanded from: the Guarantee Loan & Trust: Companv *he de-
livery of said note, and tendered in payment thereof the said certi-
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fied check, a receipt for a general deposit of $7 50, and the sum of
$454.41 in cash, which tender was refused; that the said note was re-
ceived by the pledgee thereof without the defendant’s knowledge or
consent, 4nd that the plaintiff deqdired tio right o title'to said note
“other than that then and since held by the Guarantee Loan & Trust
Company;” that the Guarantee Loan & Trust Company made an
ass1gnment on May 25, 1896, for the benefit‘of its creditors, and that
until subsequent to said assignment ‘the defendajt had no knowl-
edge  that any person other than the payee ‘held the note, and
that when the payments were made on account .of: -prineipal and
interest the note was in the posséssion of the’ ‘'payee thereof. To
this affirmative defense the plaintiff demurred, and ‘its demurrer was
overruled, the court holding, that the matters set forth in the answer
were sutﬁmént in law to-constitute ‘a:set:off to the action, to the ex-
tent of the amount represented by the said certified check. The
question presented upon the writ of error to this court is whether or
not the court erred in 8o ruling.

The right to set-off is wholly statutory, and m thls case its exist-
¢érice and its definition must depend upon the provisions of the stat-
utes of the State of Washington. * The Code of Washlngton (2 Hill’s
Code,§, 806) provides as follows; -,

“Sec. 806, The defendant in a. civil action upon a. contract expressed or im—
plied may set off any demand of ‘a like nature against the blaintiﬁ’ in interest
which existed and belonged to, him at: the time of the commencement of the
suit. And in all such actions, pther than. upol a negotiable promissory note
or bill of exchange negotiatez in godd faith, and without’ not?ce before due,
which has Been assigned to the plaintiff} he. may also set off 8 demand of a like
nature existing against the person to whom he was originally -liable, or any
assignee prior to the plaintiff of such contract, provided such demand existed
at the time of the assignment thereof, and belonging to the defendant in good
faith before noticé of guch assignment. and was stich a.derignd a8 might have
been set.off agajnst, such person. to: whom. he \was originplly liable, or, such. as-
signee while the contract belonged to him

This statute is clear and exphc;t and reqmres no. mterpretatlon
When 8 defendant is.sued by an assignee of a chose in action, he can-
not plead against the aspignee, a set-off which he holds against the
assignor, pnless: the demand sought to be get. oﬂ:‘exist,ed ‘at the time
of the assignment, and belonged to the defendant in goed faith, be-
fore notice of such assignment.;; A similar statute is found in the
state of New York, and it; has there, been held. that-the demand Whlch

constitutes the set-off must he, one. whlch existed,against the; Assignor
at.the time when he made the assignment. ‘Martin, ». Kunzmuller,
37 N, Y..396; Faulkner v. Swart, 55 Hun, 261, 8-N. Y. Supp: 239;
Brisban v. Caines, 10 Johns, 45... So far as, the record in. the pres-
.ent- case informs. us, the aecount 01‘: the defendant in error as. a de-
posm)r with the, Guaranteg.Loan ‘& Trust. Company, did, not:..exist
prior to. May 23, 1896, whieh was nearly two years;subsequent: to the
transfer, of .the pote tQ .the plaintiff in, error. By, the: terms of the
statute;, therefore, the eertified check and . the :amount. ‘represented
thereby, . wpon.,depogit, with, the,. Guarantee Lioan;& Trust Company,
cannot bepleaded as a:get-off to the note, unless there are other-facts
in, the case which are sufficient to, take it out of,the sta't_;uto'ry.,pvovi-
gion. : It is contended by.the defendant .in error,that;the fact.that
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the note was transferred Wlthput indorsement renders the statute in-

applicable, and that the delivery of the note, in pledge for money.
borrowed, conveyed to the transferee thereof only an equitable title
to the: note, and that in-an action on such a note delivered after ma-

turity, especially in a case in which the maker of the note had no
notice of the transfer, the latter may avail himself of all the equi-

table defenses which he possesses. There can be no doubt of the cor-

rectness of the latter proposition. The pledgee or assignee of a note
which has been delivered to him without the indorsement of the
payee takes only an equitable title to the note, but as such equitable
owner he may undoubtedly, under the Washington Code, maintain
in his own name an action against the maker. 'The note in the hands
of such.a holder stands upon the same footing as nonnegotiable
paper. Simpson v. Hall, 47 Conn. 417. The fact.that it is trans-

ferred without indorsement is sufficient to put the transferee upon
inquiry as to all equitable defeénses that existed at the time of the
transfer. But a set-off is not a “defense,” as that term is ordinarily
used (Chandler v. Drew, 6 N. H. 469; Wat. Set-Off, §§ 5, 6), and is
never pleadable as a defense unless it is expressly made so by stat-
ute.. “The rule that a party taking an overdue bill or note takes it
subject to the equities to which the transferer is subject does not
extend so far as to admit set-offs which might be available ‘against
the transferer. A set-off is not an equity, and the general rule stated
is qualified and restricted to those equities arlsmg out of the bill or
note transaction itself, and the transferee is not subject to a set-off
‘which would be good agamst the transferer arising out of eollateral
matter.” 2 Daniel, Neg. Inst. 1435a; Chit. Bills (13th Am, Ed.) 251.

The set-oﬁf in this case is not connected ‘with the note, or with the
cconsideration for the note, or the circumstances under which it was
glven It is not a defense to the note or to liability thereunder. It
-i8 a séparate and independent cause of action, ex1st1ng in favor of
the defendant, which, by virtue of the statute only, is permitted to
be set off agamst the plmntlﬁ’s debt for the purpose of adjusting mu-

tual demands and avoiding unnecessary litigation. - It follows, there-

fore, that it is immaterial whether the plaintiff’s title to the note was
equitable or legal. In either case, the right to plead a set-off against
*it must depend upon the terms of the statute. The judgment of the
circuit court is reversed, and the cause will be remanded for further
proceedmgs not inconsjstent with these views.

BIRD et al. v. HALSY.
(Clreuit Court, W. D. Virginia. March 22 1898.)

1. DerosITIONS—EXHIBITS Smmnmm.v Mamnep—Nor IRREGULAB-

No merit lies in attaching exhibits to depositions other than that of safety
in preserving and identifying them as parts of the depositions. If this
identification be:made clear, and especially if it be not denied that they
are the exhibits in question, the exhibits cannot be deprived of their char-



