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LOUISIAVA A & M. R CO. v. BOARD OF LEVEE COM’RS OF TENSAS
BASIN LEVEE DIST.

(Circuit Court of Appeals, Fifth Circuit. Api'll 26,.'/»1898.)
No. 650.

1, APPEAL AND ERROR—SUFFICIENCY OF ASSIGNMENTS OF ERROR.

Assignments of error that in substance amount to only that the court
erred in deciding the case for the opposite party are not specific enough
to demand consideration.

2, LEVEERS—POWERS AND DUTIES OF BOARDS.

The act of July 3, 1885 (Sess. Laws, p. 96), of the Louisiana legislature,
creating the Tensas Basin Levee Board, authorizing it to assess taxes,
collect and receive funds, and hold and administer the same, and granting
to it large tracts of public lands to be expended by it discreetly for the
purpese of carrying out the purposes of the act, created not a merely min-
isterial and executory functionary, but a full-fledged municipal corporation,
with large discretion as a fiduciary agent, and with full power to sue in
regard to the trust imposed. .

8. S8aME—POWER oF BoARDS TO CONTRACT.

The constitution of Louisiana (article 214) authorlzes the leglslature to
create levee districts, the boards of which shall have supervision of the
levees in said districts. "Article 216 gives power with the coneurrence of
the adjacent state or states to create.levee districts composed of territory
partly in the state and partly in, adjacent states. . Act No. b9, 1886, § 17,
provides that the Tensas Basin Dlstmct in Louisiana, shall have the right
to join with any levee district embracing the counties of Chicot and Desha,
in Arkansas, for mutual protection. Held, that a contract by the Tensas
Basin District for the building of a levee in Chicot county, Ark., in opposi-
tion to the levee authorities of that state, was ultra vires and vmd

4. BAME—CONTRACT BY RAILROAD FOR EMBANKMENT.

Defendant, an Arkansas railroad eompany, contract?d with plaintiff, a
Louisiana levee district, to build a portion of its raflréad in Arkansas in
the form of a levee embankment, of a certain height, which should serve
the purpose of a levee as well as a railroad bed. The'statutes of Arkansas
forbid the building of railroad embapkments which will interfere with
the natural flow of the water, and the levee authorities in the district

_ where the road was proposed to be built opposed it by legislation. Held
"' that, the contract being impossible of performance, 1t should be rescinded.
§. SAME—WHAT ARE PUBLIC IMPROVEMENTS,
.7 Acts La. 1888, No. 77, § 2, gave the Tensas Basln Levee District all the
. state lands within: the district to be used .for the purpese of building a
system of Ievees or other public improvement for the purpose of protecting
the district from disastrous floods, and’ authorized the board to ‘dispose
of the landk in such manner as’ 1t ‘should deem - proper. Const. La. art.
56, prohibits the granting of the propsrty of the state to private enterprise:
‘The board contracted, with a railway company for the building of a portion
of its road in the form of a levee embankment, which the state engineer
reported would be of great value to the district. Held, tbat the railway
was, to ‘the extent it ‘would protect.the district, s “publie improvement,”
" contemplated by the. statute, though owned at:its completion by private
persons, and used for another purpose besides being a mere levee.:
6. ConTraCTs—TIME OF PERFORMANCE~RESCISSION.

A railroad company agreed to perform certain work by a stlpulated
time unless it is “by reason of the elements, litigations, strikes, financial
‘panics, epidemics, or any other cause unforeseén or- Beyond the control of
said railroad company, its successors or assigns, hindered or delayed or
otherwise prevented from properly prosecuting said work. In such case,
time not being the essence of this contract, the date Berein fixed for com-
pletion * * * 'will not be adhered to, but credit for the, time so lost
shall be given and allowed to said railroad company, its” successors: or
assigns, and the time so lost shall be added to that herein-required for
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the completion of”’ this contract. Held that, whether or not the company
could ever be defaulted under the contract, Rev. Civ. Code La. art. 2765,
providing that “the proprietor has a right to eancel at pleagure the bargain
he has made, even in case the work has already been commenced, by
paying the undertaker for the expense and labor already incurred, and
such damages as the nature of the case may require,” gave the contracting
parties the right to declare the contract at an end at any time before its
completion,

Appeal from the Circuit Court of the United States for the West-
ern District of Louisiana.

The following statement is reprinted from appellee’s brief:

The appellee, the Board of Levee Commissioners of the Tensas Basin Levee
Distriet (whom we will hereafter designate as the “Levee Board’), brought
suit in the district court of Richland parish, La., against the Louisiana,
Arkansas & Missouri Railroad Company (which we will hereafter designate
as the “Railroad Company”), to annul certain contracts and conveyances made
by the Levee Board to the Railroad Company, of some 700,000 acres of land
granted to the Levee Board by the state of Louisiana. The suit was removed
for trial into the United States circuit court for the Western distriet of
Louisiana; and, from an adverse judgment, restoring the lands in contro-
versy to the Levee Board, the Railroad Company has appealed. The appel-
lant asserts title to the lands in controversy by virtue of the following con-
tracts between it and the Levee Board, which, for the convenience of the
court, we print in full:

) First Agreement.
“Dy. Sheriff of Richland Parish, La.
“Exhibit A. Contract.

“These articles of agreement, made and entered into this third day of May,
A, D, 1889, at Rayville, in the state of Louisiana, by and between the Board
of Levee Commissioners of the Tensas Levee Distriect and the ILouisiana,
Arkansas and Missouri Railroad Company, of Arkansas, witnesseth: That
for and in consideration of the payments hereinafter provided for, and agreed
to be made by the said Board of Levee Commissioners of the Tensas Basin
Levee District, the said the Louisiana, Arkansas and Missouri Railroad Com-
pany agrees and binds itself to construct and complete above overflow, in a
thorough and workmanlike manner, under the supervision and direction of
the Board of State Engineers of the State of Louisiana, and thereafter to
maintain, all that certain embankment or portion of its roadbed proposed by
said Railroad Company to be located in the state of Arkansas, between a point
where the line of railroad projected by said company shall cross Crooked
Bayou, in section , township south, range west, and a point
on the northern terminus of what is known as the ‘Bayou Macon Ridge,’ ir
section , township south, , range west. Said embank-
ment or roadbed, when constructed, may be forever afterwards used as its
roadbed by the said Louisiana, Arkansas and Missouri Railroad Company,
its successors and assigns. The course of said embankment is to be in a
general northerly and southerly direction on the west of Bayou Macon. Said
embankment shall be constructed according to either one of the two following
specifications, except where the same, or either of them, may hereafter, upon
the request of said Railroad Company, be modified by the said board of
state engineers, that is to say:

“Specification 1.

“Sald embankment shall have a width on top not less than eight (8) feet,
and side slopes not steeper than three feet horizontal to one foot vertical
It shall be built and maintained up -to a height of not less than three and
one-half (314) feet above the elevation of the highest known water marks
in the Mississippi river, in the same latitude, It shall be constructed of earth,
free from all trash, brush, or perishable matter. All stumps, logs, roots,
stalks, weeds, grass, trash, and perishable matter of every_kind shall be
removed. A muck ditch shall be cut along the center line four (4) feet wide on
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top, two (2) feet wide on the bottom, and three feet deep. All trees coming
within the base of the embankment shall be cut to the surface of the
ground, and all decayed roots and stumps shall be grubbed out. All buried
logs, brick walls, and other material considered unsuitable shall be removed.
A berme of not less than fifteen (15) feet in width must be left undisturbed
on the east side, and of not less than fifty (50) feet on the west side of the line.

“Or, Specification 11,

“Said embankment shall have a width on top of not less than eight (8) feet,
and side slopes not steeper than two and one-half (214) feet borizontal, to one
(1) foot vertical. It shall be built and maintained up to a height not less
than two and one-half (214) feet above the elevation of the highest known
water marks in the Mississippi river in the same latitude. Whenever said
embankment I8 over fifteen (15) feet high, there shall be added thereto on
the west side thereof an ‘Extra Base’ or ‘Banquette, twenty (20) feet wide,
level on top, and extending up to within fifteen (15) feet of the top of the main
embankment, as shown in the following diagram:

!’_~ﬂv Cears” Rovrmen .y
Cavime 0o £ ane Aty

L]

“Said embankment shall be constructed of earth, free from all trash, brush,
or perishable matter. All stumps, logs, roots, stalks, weeds, grass, trash, and
perishable matter ot every kind shall be removed. . A muck ditch shall be cut
along the entire line, four (4) feet wide on top, two (2) feet wide on the bottom,
and three (3) feet deep. All trees coming within the base of the embankment
shall be cut to the surface of the ground, and all decayed roots and stumps
shall be grubbed out. Al buried logs, brick walls, and other material con-
sidered unsuitable shall be removed. A berme of not less than fifteen (15)
feet in width shall be left undisturbed on the east side, and of not less than
fifty (50) feet on the west side of the line.

" “In consideration of the covenants and agreements hereinabove contained,
and made by the Loulsiana, Arkansas and Missouri Railroad Company, the
Board of Levee Commissioners of the Tensas Basin Levee District agrees and
binds itself and its successors to pay or cause to be pald to the Louisiana,
Arkansas and Missouri Railroad Company, its successors or assigns, for the
construction of said embankment and the annual maintenapce thereof, as
follows, viz.: First. Upon the completion of said embankment, fifty thousand
($50,000) dollars in cash, or in the bonds the:said Board of Levee Commis-
sioners is or may be authorized to issue. Second. A five () mill tax in cash,
annually, upon all taxable property subject to taxation for levee purposes,
that now is, as well as that which may hereafter be, embraced within the
limits of the Tensas Basin Levee District, for a period of twenty years from
the first day of January, A. D. 1891; said tax shall be paid dnnually. The
first installment shall be paid on the first day of May in each and every year
thereafter, until the completion of said time of twenty years, Third. A one
and one-half cents per acre tax, in cash annually, upon all lands subject to
taxation for levee purposes, that are now, as well as those that may hereafter
be, embraced within the limits of the Tensas Basin Levee District, for a
period of ten (10) years from the first day of January A. D. 1891, Said tax
shall be paid annually, at the same  time and in the same manner as the
fivemill tax hereinbefore provided for is to beé paid. Fourth. Ninety per
centum of the gross proceeds derived from the' sales of land located within
the limits of the Tensas Basin Levee District, if any such sales have been
made by the -state ot Louislana, from and after the smth day of January,
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A, D. 1888, and to which proceeds the said Board of Levee Commissioners be-
came and were entitled by virtue of Act No. 59 of the Laws of 1886; also
ninety per centum of the gross proceeds derived from the sales of any and all
lands now belonging, or that may hereafter belong, to, and become the prop-
erty of, sald Board of Levee Commissioners by virtue of Act No., 77 of the
Laws of 1888, and now, as well as those which may hereafter be, embraced
within the limits of the Tensas Basin Levee District, for a period of ten years
next ensuing from and after the date hereof, whether those are lands orig-
inally granted by congress to the state of Louisiana, or whether said lands be
lands heretofore or hereafter forfeited to, or bought in by or for, or sold to,
the state at tax sales, for nonpayment of taxes: provided, however, and it is
expressly understood and agreed, that no payment shall be asked for, nor
made under this provision, until the work herein contemplated and agreed
to be constructed shall be completed. The first payment shall be for al)
lands sold prior to such completion, and after the sixth day of January, A. D.
1888. Thereafter payments shall be made on the first days of November
and May, in each and every year until the full end of said period of ten
years from the date hereof, for all lands sold during the six months imme-
diately preceding. And the state of Louisiana, having, by legislative enact-
ment (Act No. 77, Laws 1888), given, granted, bargained, donated, conveyed,
and delivered unto the Board of Levee Commissioners of the Tensas Basin
Levee District all the lands which at the date of the passage of sald act
belonged, or that might hereafter belong, to said state of Louisiana, and em-
braced within the limits of the Tensas Basin Levee District, as said limits
were in and by said Act No. 77 of the Laws of 1888 reconstituted and enlarged,
and therein made provision for the conveyance of said lands to said Board of
Levee Commissioners, by proper instruments of conveyance, and further
provided that, upon said deeds being properly recorded, the title to said lands,
with the possession thereof, should vest absolutely in said Board of Levee
Commissioners, its successors and grantees, with full power and authority
to said board to sell, mortgage, pledge, or otherwise dispose of said lands,
in such manner and at such times and for such prices as to said board shall
seem proper. The Louisiana, Arkansas and Missouri Railroad Company, its
successors and assigns, may, at any time after the completion of said work,
in lieu of recelving said ninety per centum of said cash proceeds, select at
its option, in such localities and in such quantities as it or they may from
time to time desire, ninety per centum of the lands that are now, as well as
those which may hereafter be, embraced within the limits of the Tensas
Basin Levee District, and be so conveyed to said Board of Levee Commis-
sioners. And, immediately after each selection of aforesaid said lands so se-
lected, with the immediate possession thereof, shall be conveyed to said Rail-
road Company, its successors or assigns, by said Board of Levee Commis-
sioners, or its successors, by proper instruments of conveyance.

“It is further stipulated and agreed that said Railroad Company shall, from
angd after the execution and delivery of this contract, be permitted and have
the right to exercise said option, which, however, shall take effect only from
and after the completion of the work herein provided for. But, from and
after the exercise of said option, no lands shall be sold by said Board of
Levee Commissioners until after the selection of the ninety per centum to
which sald company may be entitled, without the written consent of said
company be first obtained. Active operations on the work herein contem-
plated and agreed to be performed by said Railroad Company shall be com-
menced within ninety days next ensuing after the date hereof; and the
whole of said embankment shall be fully completed on or before the first
day of October, A. D. 1890, unless said Railroad Company, its successors or
assigns, are, by reason of the elements, litigations, strikes, financial panics,
epidemics, or any other causes unforeseen or beyond the control of said Rail-
road Company, its successors or assigns, hindered and delayed or otherwise
prevented from properly prosecuting said work, In such case, time not
being the essence of this contract, the date herein fixed for completion will
not be adhered to, but credit for the time so lost shall be given and allowed
to sald Railroad Company, its successors or assigns; and the time so lost shall
be added to that herein required for the completion of this contract. It is
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undérstood and agreed that no payment shall be asked for nor made under any
of the several provisions hereinabove contained until the work herein con-
templated and agreed to be constructed shall be completed.

“Said Board of Levee Commissioners furthar agree to give, grant, bargain,
sell, and convey unto said Rallroad Company, its successors or assigns, a
certaln plece or strip of land contained and included between two pamllel lmes,
two hundred (200) feet apart, situated one on each side of the center line
of the roadbed of said Railroad Company as the same has been, now Iis, or
may hereafter be, selected and located by sald Railroad Company, its sue-
cessors and assigns, through, across, and over any of the lands that now do
or may hereafter belong to said Board of Levee Commissioners. Together
with the right to take from lands outside of said limits so much and such
parts thereof as may by said Railroad Company, its successors or assigns,
be deemed necessary for its purposes or for the construction.of the embank-
ment hérein provided for. Sald Railroad Company, its successors or assigns,
may, by their agents or otherwise, enter at once into and upon said lands,
and construet thelr road. It is further understood and agreed that the cove-
nants, conditions, and provisions herein contained shall in all things be valid,
subsisting, and binding upon the successors and assigns of the respective
parties hereto.

“In witness whereof, the said Board of Levee Commxssioners of the Tensas
Basin Levee District hath caused its officlal seal to be hereunto affixed, and
the same to be attested by its secretary, and these presents to be executed
in duplicate, and subseribed by its president. ' And the said the Louisiana,
Arkansas and Missouri Railroad Company hath caused its seal to be hereunio
affixed, and these presents to be executed in duplicate, and subscribed by its
president the day and year first hereinabove mentioned.

“In presence of W. G. Wright & Wiley P. Mangham, competent witnesses.

‘“The Board of Levee Commissioners: of the Tensas Basin Levee District,

“[Seal.] By H. P. Wells, President.

“Attest:

. “Stephen Faulk, Secretary. :

“The Louisiana, Arkansas and Missouri Railroad Company,.
“[Seal.] By Harlow M. Hoyt, President.
“Witnesses: '

- YW, G, Wright,
“Wiley P, Mangham.”
Second Agreement.
“Exhibit B.
“Articley of Agreement.

“These articles of agreement, made and entered into this twenty-fifth day of
July, A. D..1890, at Rayville, in the state of Louisiana, by and between the
Board of Levee Commissioners of the Tensas Basin Levee District and the
Louisiana, Arkansas and Missouri Railroad Company, of Arkansas, witnesseth:

“That whereas, an agreement was heretofore entered into by and between
the parties hereto, bearing date the 3d day of May, 1889, providing for the
construction by the Louisiana, Arkansas and Missour! Railroad Company of
a certain portion of its embankment or roadbed in the state of 'Arkansas,
according to certain specifications In said contract set forth, and providing
further for certain payments to be made therefor by th¢ Board of Levee
Commissioners of the Tensas Basin Levee District; and whereas, said Rail-
road Company, having been so requested, has dagreed to relmquish and for-
ever discharge said Board of Levee Commissioners of the Tensas Basin
Levee District from making a part of the payments in an@ by sajd contract
of May 3d, 1889, agreed to be made, and has also agreed to do and perform
certain other acts as hereinafter sét forth, but only in consideration of said
Board of Levee Commissioners changing the date of completion of said em-
bankment, from October 1st, 1890, to October 1st, 1891, and conveying and
trausferririg the lands now owned by said Board of Levee Commissioners to
said Railroad Company upon the execution and delivery of this contract:
Now, therefore, In consideration of the premises, and of the sum of one dollar
each to the other in hand paid on or before the ensealing and delivering of
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these presents, the recelpt: whereof each from the other Is here acknowledged,
sald parties hereto do mutually covenant, promise, and agree as follows, viz.:
First. The fifty thousand dollars in cash or bonds, and the one and one-half
cents per acre tax in and by said contract of May 3rd, 1889, agreed to be paid
to sald Railroad Company, is hereby relinquished by said Railroad Company,
and the Board of Levee Commissioners of the Tensas Basin Levee District
is forever discharged from the payment of the same, or either thereof. Second.
The Louisiana, Arkansas and Missouri Railroad Company agrees to execute
and deliver to said Board of Levee Commissioners its corporate bond in the
sum of one hundred thousand dollars, conditioned to keep the embankment
in and by said contract of May 3rd, 1889, agreed to be constructed, in repair
during the corporate existence of said the Louisiana, Arkansas and Missouri
Railroad Company, but no longer, and to renew said bond whenever, during
said . corporate existence, a:surety thereon shall die or become insolvent.
Third. The Louisiana, Arkansas and Missouri Railrcad Company covenants,
promises, and agrees to begin work, or cause work to be commenced, at
Delhi, Louisiana, with a good force of hands, within ninety days after work
is resumed upon the embankment, in said contract of May 3rd, 1889, men-
tioned, and to continue actively and earnestly at work until a railroad is
completed and in operation, northward from Delhi to and as far as the
northern terminus of the Bayou Macon Hills, at the Boeuff Cut-Off, in
Chicot county, Arkansas. And said Railroad Company further covenants,
promises, and agrees so [to] complete said embankment in said contract agreed
to be constructed, and entire line of railroad from Helleys, Arkansas, to
Delhl, Louisiana, on or about the first day of October, A. D. 1801, unless it,
its successors or assigns, are by reason of the elements, litigations, strikes,
financial panics, epidemics, or any other cause unforeseen or beyond the
control of said Railroad Company, its successors or assigns, hindered or de-
layed or otherwise prevented from properly prosecuting said work. In such
case, time not being the essence of this contract, it is particularly understood
and agreed that the date herein fixed for the completion of said embankment
and said railroad will not be adhered to, but ecredit for the time so lost shall
be given,and allowed to said Railroad Company, its successors or assigns;
and the time so lost shall be added to that herein required for the completion
of said contract of May 3rd, 1889, and the fulfillment of this contract. Fourth.
The Louisiana, Arkansas and Missouri Railroad Company further covenants,
promises, and agrees, not only to keep said embankment across said Boeuff
Cut-Off, in Chicot county, Arkansas, in repair, but also to place thereon a
standard-gauge. railroad, and to maintain and operate the said railroad after
it is completed.

“The Board of Levee Commissioners of the Tensas Basin Levee District, on
1ts behalf, agrees for itself and its successors as follows: TIirst. The date
in the contract of May 38rd, 1889, fixed for the completion of said embdnkment
in Chicot county, Arkansas, viz. the first day of October, 1890, shall be, and
{8 hereby, changed and extended to October 1st, A. D. 1891, to the same
intent and with the like effect as though the date originally designated in said
contract had been October 1st, A. D. 1891, instead of October 1st, A, D. 1890.
Said change of date, however, shall not abrogate nor in any manner affect
any of the provisions in said contract contained, relative to the various con-
tingencies and conditions therein provided for allowance of additional time,
but the same shall remain and continue as in said contract set forth. Second.
Immediately upon the execution and delivery of this contract, said Board of
Levee Commissioners of the Tensas Basin Levee District shall convey, by
proper instruments of conveyance, executed by its president in behalf of and
in the name of said board, to the said Louisiana, Arkansas and Missouri
Railroad Company, its successors or assigns, all of the land now belonging
to said Board of Levee Commissioners of the Tensas Basin Levee District.
Said instruments of conveyance shall respectively contain the following pro-
visions, viz.: ‘In the event of the failure of the sald the Louisiana, Arkansas
and Missour! Railroad Company, its successnrs or assigns, to construct that
certain portion of its roadbed or embankment in Chicot county, Arkansas,
described in a certain contract made by and between the parties hereto,
bearing date the 8rd day of May, 1889, according to either one or two speci-
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fications prescribed in the said contract, which said contract 18 of record in
the office of the recorder of the parish in which the said lands are situated,
within the periods and additional times allowed to said Railroad Company, and
upon the judicial determination of such failure, then and .in such cases said
the Louisiana, Arkansas and Missouri Railroad Company. covenants, prom-
Ises, and agrees to reconvey and return the lands herein conveyed to said
Board of Levee Commissioners of the Tensas Basin Levee District’ ‘The
transfer and conveyance of said lands is made under and.in pursuance of the
authority given to said board in and by the laws of the state of Louisiana,
and as a means and mode of making part payment for the construction of an
embankment according to certain specifications prescribed by ‘the Board of
State Engineers of the State of Loulsiana, and fully set forth in said contract
of May 3rd, 1889, which said embankment, when completed, said Board
of State Engineers have certified will aid in protecting the Tensas Basin
Levee District from overflow.” - It is mutually understood and agreed, and
with the exception of the change and modifications herein made or provided
for, the contract of May 3rd, 1889, between the parties. hereto, shall remain
unchanged and in full force and effect, .

“In witness whereof, the said parties have caused their respective corporate
seals to be hereunto aflixed, and these presents to be subscribed by their
respective presidents, the day and year hereinabove first mentioned.

“In presence of William J. Curtis and Thomas C. Wellman. competent wit-
nesses.

*“The Board of Levee Commissioners of the Tensas Basin Levee District,
- ¥[Seal.] ' H. P. Wells, President.
“Attest:
“Stephen Faulk, Secretary.
“The Louisiana, Arkansas and Missouri Railroad Company, :
“[Seal.] . Harlow M. Hoyt, President.
“Witnesses: :
“W. J. Curtls as to H. P, W.
“T. C, Wellman as to H. M. H.” ‘
Third Agreement, ¢
“Exhibit C.
: “Articles of Agreement.

“These articles of agreement, made and entered into thils, the twelfth day
of October, A, D. 1891, at Rayville, in the state of Louisiana, by and between
the Board of Levee Commissioners and the Louisiana, Arkansas and Missourl
Railroad of Arkansas, witnesseth: That for and in consideration of the sum
of one dollar each to the other in hand paid, on or before the ensealing and
delivery. of tliese presents, the receipt whereof each from the other is hereby
acknowledged, sald parties hereto do mutually covenant, promise, and agree
as follows, viz.: First. The several dates named in said contracts of May
3rd, 1889, and July 25th, 1890, for the completion of sald contracts, namely,
October 1st, 1890, and October 1st, 1891, shall be, and they are hereby, changed
and extended fo December 31st, 1893, to the same intent and with the like
effect as though sald date, December 31st, 1893, had been the date originally
designated in sald contracts, Instead of October 1st, 1800. And, second. The
period in said contracts limited for the levy and payment of the ifive-mill tax
shall be, and it Is hereby, changed to and held to mean a period of twenty
years from the first day of January, in the year following that year in which
the work in said contracts contemplated shall be completed, instead of twenty
years from the first day of January, A. D. 1891, The first installment shall
be paid on the first day of May, in the year following that year in which
the work contemplated shall be completed, and the subsequent installments
on the first day of May in each year thereafter, until the full end and com-
pletion of said time of twenty years. Third. With the exception of the changes
and modifications herein provided.for, the contracts of May 3rd, 1890, and July
25th, 1890, between the parties thereto, and shall remain unchanged and in
full force and effect.

“In witness whereof, the said parties hereto have caused their respective
corporate seals to be hereunto affixed, and these presents to be subscribed
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by their respective presidents, the day and year hereinabove mentioned, in
presence of L. N, Polk and A. L. Hopkins, competent witnesses.
“The Board of Levee Commissioners of the Tensas Basin Levee District,

“[Seal.] By H. P. Wells, President.
“The Louisiana, Arkansas and Missouri Railroad Company,
“[Seal.] By Harlow M. Hoyt, President.
“Witnesses:
“L. N. Polk,

“A. L. Hopkins.”

Conveyance to Rallroad Company,
“Exhibit 5.

“Deed of Land Situated in Richland Parish, Louisiana, from the Board of
Levee Commissioners of the Tensas Basin Levee District to the
Louisiana, Arkansas and Missouri Railroad Company.

“State of Louisiana, Parish of Richland. Know all men by these presents,
that I, Hansel . Wells, acting herein for and as president of the Board of
Levee Commissioners of the Tensas Basin Levee District of the State of
Louiziana, and acting herein also in pursuance to a resolution passed by said
Board of Commissioners at a regular meeting thereof held on the 25th day of
July, A. D. 1890, and in pursuance to the terms of a contract entered into
by said board on said date with the Louisiana, Arkansas and Missouri Rail-
road Company, a corporation duly organized under and by virtue of the laws
of the state of Arkansas, have this day sold, and I do by this act sell, transfer,
set over, and deliver unto said the Louisiana, Arkansas and Missouri Rail-
road: Company, the following described tracts or parcels of land, situated in
the parish of Richland, and in the state of Louisiana, belonging to said Board
of Levee Commissioners, to wit: [Description omitted.] To have and to hold
sald tracts or parcels of land unto the said the Louisiana, Arkansas and
Missouri - Railroad Company, its successors and assigns, forever. The con-
sideration for which the above sale is made is the completion on the part of
said Railroad Company of the embankment in the state of Arkansas agreed
to be constructed by said Railroad Company in and by a certain contract
dated May 3rd, 1889. In event of the failure of the said the Louisiana, Ar-
kansas and Missouri Railroad Company, its suceessors or assigns, to construct
that certain portion of its roadbed or embankment in Chicot county, Arkansas,
described in a certain contract made by and between the parties hereto,
bearing date the 3rd day of May, 1889, according to either one of two spec-
ifications prescribed in the said contract, which said contract is of record in
the office of the recorder of the parish of Richland, in which the lands afore-
said are situated, within the periods and additional to said Railroad Company,
and upon the judicial determination of such failure, then and in such cases
said the Louisiana, Arkansas and Missouri Railroad Company ecovenants,
promises, and agrees to convey and return the lands herein conveyed to said
Board of Levee Commissioners of the Tensas Basin Levee District, free from
any incumbrances thereon placed by said Railroad Company, its successors
or assigns. The transfer and conveyance of said lands is made under and
in pursuance of the authority given to said board in and by the laws of
the state of Louisiana, and as a means and mode of making part payment
for the construction of an embankment aceording to ecertain specifications
prescribed by the Board of the State Engineers of the State of Louisiana, and
fully set forth in sald contract of May 3rd, 1889, which said embankment,
when completed, said board of state engineers has certified will aid in pro-
tecting the Tensas Basin Levee District from overflow. It is agreed and
understood that sald Board of Levee Commissioners only transfers such right,
title, and interest in and to said land as it owns. It i{s agreed and under-
stood that the deed is made subject to such release and deductions as may
be made previous to the first day of March, A. D, 1891, by said Board of
Levee Commissioners, under and in accordance with certain rules adopted by
said board on the 17th ddy of December, A. D. 1889. It is further agreed
and understood that said Board of Levee Commissioners, upon the final com-
pletion of said embankment, shall make a full and complete transfer to said
Railroad Company. of all such lands as it, said Board of Levee Commission-
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ers, may at that time own in said parish of Richland, and shall then further
ratify and confirm in said Rallroad Company,'its successors or assigns, the
transfer of the within described lands in such manner and in such form as its
or their counsel learned in the'law may advise or require from it, save and
except such of the sald lands as may be released to other and former owners
previous ‘to sald first day of March, A. D. 1891, under and by virtue of said
rules.

“Thus done and signed, this fifteenth day of September, one thousand eight
hundred and ninety, in the presence of Simon Stein and Stephen Faulk, com-
petent witnesses who slgn hereto with me, the president of said Board of Levee
Commissioners.

“The Board of Levee Commaissioners of the Tensas Basin Levee District,
“By H. P. Wells, President.,
“Attest:
“Simon Stein.
“Stephen Faulk.”

Authority of the Levee Board.

The asserted authority of the Levee Board to make the foregolng contracts
and conveyances of land to the Rallroad Company must be found, if found
at all, in Act No. 26 of 1884, Act No. 59 of 1886, and ‘Act No. 77 of 1888, and
in articles 214, 215, and 216 of the state constitution,

The constltutional provisions are as follows:

“Art, 214. The general assembly may divide the state into levee distriets,
and provide for the appointment or electlon of lévee commissioners in said
districts, who shall, In the method and manner to be provided by law, have
supervision of the erection, repairs and maintengnce of the levee in said dis-
tricts; to that effect it may levy a taXx not to exceed five mills on the
taxable property situated within alluvial portions of sald districts subject
to overflow.” )

“Art. 215. The provisions of the above two articles cease to have effect
whenever the federal government shall assume permanent control and provide
ways and means for the maintenance of levees in this state, The federal
government is authorized to make such geological, typographical, hydrograph-
ical and hydrometrical surveys and investigations within the state, as may
be necessary to carry into effect the act of congress’ ‘o provide for the ap-
pointment of a Mississippi river commission for the improvement of said
river, from the head of the passes near its mouth to the headwaters, and to
construct and protect such public works and improvements as may be
ordered by congress under the provisions of said act.”

“Art., 216. The general assembly shall have power, with the concurrence of
an adjacent state or states to create levee districts composed of territory
partly in this state, and partly in such adjacent state or states, and the levee
commissioners for such district or districts shall possess all the powers
provided by article 214 of this constitution.”

These articles are amended by Act No. 112 of 1884, subsequently adopted,
and which reads as follows, to wit:

‘“The general assembly may divide the state into levee districts and provide
for the appointment or election of levee commissioners in said districts, who
shall, in the method and manner to be provided by law, have supervision of
the erection, repair and maintenance -of the levees In sald districts; to that
effect the levee commissioners may levy a tzx not to exceed ten mills on the
property situated within the alluvial portions of sald district subject to
overflow; provided that in case of necessity to raise ndditional funds for the
purpose of constructing, preserving, and repairing any levees protecting the
lands of & district the rate of taxation herein limited may be increased,
when the rate of such increase, and the necessity and purpose for which it
is intended, shall have been submitted; to a vote of the property tax payers
of such dlstrict, paying taxes for himself, or in any representative capaecity,
whether resident or non-resident, or property situated within the alluvial
portion of said distriet subject to overflow, and a majority of those in number
and value voting at such an election shall have voted therefor.”

It will hereafter be seen that, as far as this case is concerned, the amend-
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ment above cited does not in the least alter the questions at issue in this
case. The Tensas Basin Levee District was created by Act No. 26 of the
Acts of 1884. It is unnecessary to recite the provisions of that act in extenso,
because it was repealed by Act No. 59 of the Acts of 1886. We call atten-
tion, however, to the fact that the object of the ereation of the board, as
declared in the law, was ‘“‘to order the construction of levees within the limits
of the district, on such sireams and such places as shall be recommended by
the State Board of Engineers; to construct and maintain, out of the funds
of the district, a levee aeross the Boeuff Cut-Off, a stream connecting the wa-
ters of Bayou Macon with the headwaters of Boeuff river, in Arkansas,
provided the assent of the authorities of the state of Arkansas can be ob-
tained,” and also to join in the construction of certain levees in the state
of Arkansas, pamed in the act, if the assent of the authorities of the state
of Arkansas can be obtained, and the citizens, corporations, and other persons
interested shall contribute one-half of the expense of such construction. The
act of 1886 practically repeated the declared purposes of the act of 1884.
Under section 17 of this last-cited act, the Levee Board is authorized “to join
in with any levee district embracing the counties of Chicot and Desha, in
the state of Arkansas, for mutual protection, in compliance with article 216
of the constitution.” By Act No. 77 of the Acts of 1888 the foregoing was
amended in the following particulars: Section 1 was amended by declaring
that the purpose of the board was to raise, by taxation or otherwise, a
revenue to protect the lands located therein from inundation, by constructing,
maintaining, and repairing levees and other works of public improvements.
Section 9 was amended by reducing the power to levy local assessments to
5 cents per acre, instead of 10 cents, and that in order to provide additional
means to carry out the purposes of the act, and to furnish resources to enable
the board to assist in developing, establishing, and completing, either within
or without the state, a system of levees and other works of improvement
designed to aid in protecting property in the Tensas Basin Levee District
from all disastrous floods, all lands belonging to the state situated in said
district, whether granted to it by the federal government, or acquired by it
by the forfeiture for nonpayment of taxes, . were ‘“given, bargained, and do-
nated,” etc., to the Levee Board, who were invested with the power and au-
thority “to sell, mortgage, pledge, or otherwise dispose of the same in such
‘manner, and at such times and at such prices, as to the board shall seem
proper.” But that all proceeds derived therefrom shall be deposited in the
state treasury, to the credit of the Tensas Levee District, and shall be drawn
out only upon warrants of the president of the State Board, properly attested,
as provided by this act. Section 17 of the act of 1888 remained unrepealed
and unaffected by this act. That section authorized the board to join in with
any levee district embracing the counties of Chicot and Desha, in the state
of Arkansas, for mutual protection, in compliance with article 216 of the con-
stitution.
Pleadings.

Complainant attdcks the agreements had with the railroad company, culmi-
pnating in the attempted conveyance to the latter of the immense body of land
therein described, as void, on substantially the following grounds: (1) That
the agreement to convey and conveyance were conditional only, and upon
the express stipulation and agreement that the fallure of the Railroad Com-
pany to perforra the conditions therein recited within the time stated (the last
date being December 31, 1893) dissolves and avoids the contracts and con-
veyance; that the limit within which the Railroad Company bad the right to
do the work has long since expired; the Railroad Company has abandoned the
work, and had done so long prior to the institution of this suit; and the
grant is therefore forfeited. (2) That the performance of the condition is
now impossible, because the laws of the state of Arkansas forbid the same.
(8) That the alleged conveyance was void as a sale, because no price was
paid, or was agreed to be paid. (4) That it was void as an exchange, because
no property was given or stipulated to be given in exchange. (5) That the
act was void if considered as an onerous donation, because not made pursuant
to the forms of law. (6) That said board of commissioners had no power
or authority to sell or dispose of said lands, except for the purposes of con-
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structmg or repairing levees and other works of public improvement, to protect
the Tensas Basin Levee District from inundation and injury -by floods of
the Mississippi river, and that there was no authority to dispose of them
in ald of the construction or maintenance of a railroad. (f) That the law
authorizing the sale required that the proceeds should be deposited in the
state treasury. From all of which it results (1) that the contracts and con-
veyance were ultra vires and void; and (2) if'not so, have become forfeited
by the failure of the grantee to perform the conditions subsequent annexed
to the grant.

In an amended bill the same allegations in effect are made, and the nullity
of the various agreements asserted on the ground, substantially, that the
obligations assumed by the Levee Board'in the several agreements were
ultra vires, and prohibited by article 56 of the state constitution; that the
board was without authority to contract for the construection of any sort
of works in the state of Arkansas, without the consent of the authorities of
that state; that the works contemplated were forbidden by the laws of
Arkansas, and therefore any obligation to pay for such works was void ab
initio; that the contracts with the Railroad Company contemplated the con-
struction of a continuous line of embankment between certain designated
points, and the construction and operation of a railroad between certain
points; the railroad to run over the embankment as far as necessary; that
the contract was an indivisible one, and utterly beyond the power of the
Levee Board to make; that the statement made in the last agreement reciting
that the transfer was made in consideration of the release by the Railroad
Company of the obligation of the Levee Board to pay $50,000 in bonds, and to
levy a certain tax, and the stdatement that the transfer was part payment
for work already done, were false and fraudulent, in that the obligation of the
Levee Board to issue bonds and levy taxes, if not ultra vires, was conditional
only, and had lapsed by reason of the fallure of the company to perform the
conditions precedent; that the Railroad Company had never, even if the con-
tract had been valid, earned any part of It, and the pretended release of the
Levee Board from an obligation which did ‘not exist, as a consideration for the
transfer of property admitted to .be worth $500,000, is fraudulent and void
upon its face. The grounds of attack of the conveyance to the Levee Board
may be summarized under two. heads: (1) Ultra vires; (2) failure of the
Railroad Company to perform:the conditions and do the work which were
‘the a_lleged consideration of the transfer

The Railroad Gompany answers, substantxally, as follows: After admitting
the capdceity of the complainant company, the organization of the board, ete.,
it admxts the execution of &ll dontracts alleged upon in the petition; claims,
‘héwever, that the statement of these contracts, made by :the complainant,
f8'not ‘fair; and therefore inserts the contracts at length in its answer. It
specially denies that the Levee Board “was imperatively required by each of
sald acts to deposit the price or proceeds of said lands, when sold or disposed
of, in the treasury of the state’’; .on the contrary, avers that the proceeds
Which were to be deposited. in.the treasury of the state, under the acts
-aforesaid, were such cash proceeds as might arise from ‘the sale or mortgage
of the lands, and has no. reference to such. lands that.might be disposed of
otherwise than by sale or mortgage. It is admitted that plaintiff and defend-
ant, on the 3d of May, 1889, entered. into a contract substantially as alleged,
but that the: plaintiff has failed to note an important gualification of said
contract, which it sets out as follows “If, . by reason of the elements, liti-
gations, strikes, financial panies, epidemics, or any other causes unforeseen,
or heyond the control of the Rallroad Company, its. successors or asswns.
be hindered or delayed or otherwise prevented from properly prosecuting said
work, in such  case, time not being the essence of this contract, the date
herein fixed for the completion will not be adhered .to, but credit for the
time so lost shall be given and allowed to said Railroad Company, its suec-
cessors or assigns, and the time go lost should be added to.that herein required
for the completion of the contract.” The defendant admits that the Railroad
Company entered Into another contract on the 26th day of July, 1890. which
it sets forth at length. It admits that the present Board of Commissioners
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of the Tensas Basin Levee District did make and sign the conveyance men-
tioned and referred to in the bill of complaint, which it sets forth at length.
It avers that prior to entering into the contract of October 12, 1891, the
Levee Board appointed a committee composed of its members, to confer with
the officers of the defendant in relation to the delay in the completion of said
embankment and railroad, under the contracts of May 3, 1889, and July 25,
1890; that said committee, In writing, reported to the Levee Board the result
of their investigation, and recommended the execution of said contract of
October 12, 1891, It gives the report of the committee in full; avers that the
said report was laid before the Tensas Basin Levee Board; that the Levee Board
adopted the report, and extended the time for the completion, as set forth in
the contract which follows. It denies that the time within which said em-
bankment was to have been completed, under the terms of the contract of
October 12, 1891, has expired, and avers that it is provided in and by said
contract, by the third paragrapb therein, that, with the exception of the
changes made therein or provided for, the contracts of May 3, 1839, and July
25, 1890, between the parties thereto, are in all things confirmed, ratified, and
fully approved, and so remained unchanged and in full force and effect. Sub-
stantially, the defendant alleges that the contracts were entirely within the
power of the Levee Board to make; that they were supported by a lawful
consideration; that the Railroad Company has diligently endeavored to carry
them out, and is not in default because the delay has been prevented by
financial panics, overflows, and litigation which, under the terms of the
contract, “time not being of the essence,” extended the term indefinitely, as
long as for any of the aforesaid causes, or for reasons unforeseen or beyond
the control of the Railroad Company, the work was hindered, delayed, or
retarded. It claims their work has been so hindered, delayed, and retarded;
that the abandonment of the work was caused by the action of the Levee
Board in revoking or attempting to revoke the grant; and, in effect, that
the grant means that the Railroad Company is to build whenever it may see
fit to do so, and that, if it never sees fit to do so, the land belongs to it as
payment for what it has already unsuccessfully attempted to acecomplish,

John McClure, for appellant.

F. P. Stubbs, R. P. Williams, Chas. J, Boatner, and F. G. Hudson,
for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,
District Judge.

PARDEE, Circuit Judee. The statement of this case is a some-
what lengthy matter, and, as we find in the first 27 pages of the
brief submitted by Messrs. Boatner & Hudson, of counsel for the
appellee, a full and fair statement, we adopt the same without repro-
ducmg it in this opinion.

It is conceded that as all the contracts mvolved in this suit were
entered into in the state of Louisiana, and, as the lands involved
are wholly situated in the same state, the law of Louisiana governs in
the determination of the nature and validity of the contracts, and as
to the relief which can be given by the courts. The trial judge gave
no reasons for his conclusions, and his decree is limited to rescinding
the contracts between the partles, rescinding and declamng void
the deeds of conveyance of the lands in question, and to enjoining
the Lounisiana, Arkansas & Missouri Railroad Company from claiming
or setting up any rights under the said contracts or deeds of convey-
ance.

The claims of the appellee {complainant below) are (1) that the
contracts are executory only; (2) that on the part of the Board of Levee
Commissioners they were ultra vires and void ab initio; (3) that
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the engagements of each of the parties were prohibited by law at the
date of each of the contracts; .(4) if the contracts were not ultra
vires and.void, they had become forfeited by the failure of the gran-
tee to'perform the conditions subsequent annexed to the grant.

The contention of the appellant is, of course, the contrary of the
foregoing propositions. In the assignments of error the appellant
contends that-the trial court erred as follows:

“First, in’ decreeing that the contract made on the 3d day of May, 1889, be-
tween the Board of Levee CommisSioners of the Tensas Basin Levee District
and the Louistana, Arkansas and Mlss‘qu’ri Railroad Company, and all subse-
quent renewals, modifications, and amendments thereof, and especially the
contract between the same parties of date July 25, 1890, and that dated
October 12, 1891, be, and the same are, resolved and rescinded and declared
null and void; " second, In not finding and decreeing for the defendant as
prayed in its dnswer and amended answer; third, in decreeing that the
defendant be enjoined from setting up or claiming any rights, privileges, ben-
efits, or .advantages arising under the contracts between the plaintiff and
defendant, and the deeds of conveyance executed by the plaintiff; fourth,
that the court erred in decreelng a reconveyance of ‘'said lands without stip-
ulating that the defendant be relmburse’d in the amount of such expenditures
as it may have made in the performance of such contracts; fifth, that the
court erred in décreeing that the contracts between the plaintiff and the de-
fendant were ‘ultra 'vires; sixth, that the court erred in not dismissing the
plaintiff’s bill as prayed in defendant’s answer; seventh, that the court erred
in not decreeing that the plaintiff had full power and authority to make the
contracts which were made between the plaintiff and the deféndant, set forth
in the answer of defendant; eighth, the court erred in not decreeing that the
lands mentionied in the conveyances were conveyed to the defendant volun-
tarily, as a part payment, and that, having been so conveyed, no reconveyanuce
could be decreed; ninth, the court erred in not decreelng that the contracts
between the plaintiff and the defendant were valid, binding, and subsisting
contracts.”

" The first, second, third, sixth, and ninth of these assignments are
not as specific as are required by our rules, and, in substance, amount
to n6 more nor less than that the ¢ircuit court erred in deciding the
case for the complainant, instead of for the defendant., The fifth,
seventh, and eighth raise the same questions as are embraced in the
appellee’s contention.’- The fourth assignment of error presents the
question whether the Railroad Company is entitled to a reimburse-
mient-of expenditures in case the reconveyance of the lands is decreed.
" The 'counsel for appellant argués that the Tensas Basin Levee
Board is one of the public functionaries of the state of Louisiana upon
which only ministerial and executive duties devolve, and that, as such
creature of the law, it has no standing to question the constitutional-
ity of any law of the state conferring powers and duties upon it. So
far-as this contention affects the issues in this case and the right of
the said board to bring this suit, and therein set up the unconstitution-
ality of g0 much'of the act of July 3, 1886 (Sess. Acts, p. 96), as
authorizes the Levee Board to use the donated lands for the purpose
of assisting in building or completing a system of levees and other
works of publi¢ improvement without the state of ‘Louisiana, it may
Dbe noticed that; By the terind:of the act of 1886, the Tensas Basin
Levee Board was created a full-fledged corporation, authorized to
assess taxes, collect 'and receive funds, and hold and ‘administer ‘the
same; and that,'by the same act, a large grant of public lands was
R SR LR VR I ST ' Loenon ’
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made to the said board to be expended dlscreetly in carrying out the
general purposes of the act; and that, so far from being a purely
ministerial and executive functlonary, it was vested with large dis-
cretion, and was made and constituted a fiduciary agent. As a fidu-
ciary, it would seem unquestionable that, if the property belonging to
the trust should be appropriated and dmposed of in an unlawful man-
ner, it would be not only within its right and power, but its duty, to
sue for and recover the same. The questmn however, is not very
material in this case, because it is not so much the constitutionality
of the acts of 1886 and 1888 that is attacked by the complainant as
it is the proper construction of the said acts.

It may be noticed, further, that, by article 214 of the constitution
of the state of Louisiana, the general assembly is authorized to create
levee districts within the state, who shall have supervision of the
erection, repairs, and maintenance of the levees in said districts, and
of course within the state, and that by article 216 the general assem-
bly is given the power, with the concurrence of the adjacent state or
states, to create levee districts composed of territory partly.in the
state, and partly in adjacent states. It is conteded that the two
articles cited are limitations on the power of the legislature; and thus
the grave question is presented whether the general assembly has the
power to create a levee district wholly within the state, but author-
ized to build and construct levees outside of the state. The supreme
court of the state of Louisiana, in Fisher v. Steele, 39 La. Ann. 448,
1 South, 882, have held that this identical act is constitutional; but
the report does not show that this precise question was considered,
and it will be observed in regard to this decision that it appears to be
based upon the fact that the laws in force at the time negatively
prohlblted the Tensas Basin Levee Board from undertaklng any
works in the state of Arkansas except by the consent of and in con-
junction and co-operation. with the authorities of that state. The
learned counsel for the appellee says:

“The state has the power to execute through any agencies which it chooses
to select any power which it possesses itself. Therefore the power of the
legislature to grant to the Tensas Basin Levee Distriet all of the public lands
lying within the state for the purpose of aiding in the construction, within
or without the state, of levees or other works of public improvements for the
protection of the alluvial lands of the district from overflow, was strictly
within the constitutional powers of that body, because, among other reasons,

the bulk of the land granted by the state to the Levee Board was granted to
the state by the United States government for this very purpose.”

As this is the standpoint of the counsel for the appellee, we are
inclined to agree with them that they are not attacking the constitu-
tionality of any of the acts of the legislature of Louisiana. It is
contended by the appellee that the contracts in question and the
grants of lands thereunder were ultra vires and void, because they
contemplated levees and other works wholly without the levee dis-
trict, and within the state of Arkansas, without the consent of the
authorities of said state, and because the railway embankment con-
tracted for was not, and could not be, a system of levees or other
work of public improvement, within the meaning of section 9 of
the act of 1886, as amended by the second section of the act of 1888.
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The act of 1886 (section 17) provides that the Board of Levee Com-
missioners of the Tensas Basin Levee District shall have the right
to join in with any levee district embracing the counties of Chicot and
Desha, in the state of Arkansas, for mutual protection in compliance
with article 216 of the constitution. 'This provision was left in
force by the amendatory act of 1888, and it therefore, considered in
connection with article 216 of the constitution to which it refers, is
to. be treated as a limitation upon the power of the Board of Levee
Commissioners in regard to constructing levees or works of public
improvement in the state of Arkansas. It is not disputed that the
statutes of the state of Arkansas provide for the construction of pub-
lic levees in Chicot and Desha counties, by and under the authority
of the levee boards of said counties; and the case shows—in fact, it
is conceded—that the levee boards of those two counties have not
joined with the Tensas Basin Levee Board in the building of the em-
bankment or levee contracted to be built by the Railroad Company,
nor have:the same boards given permission even to build the said
embankment, but, on the contrary, have refused such permission, and,
as appears by the averments in the defendant’s answer, have gone so
far in opposition as to contribute to the expense of 11t1gat10n to pre-
vent the construction by the Railroad Company of such embankment.
The statutes of the state of Arkansas providing for the organization
of railroad corporations, and regulating the construction of railroads
by such corporations, prohibit the building of railroads across streams
or water courses in such a manner as to permanently obstruct the
stream or water course or impair its usefulness (Mansf. Dig. §
5447, par. 5), from which it follows that, although the Railroad Com-
pany may have the right to construct its roadbed in the state of
Arkansas, it can neither build a roadbed under its railway charter,
nor, without the oonsent of the authorities of Chicot and Desha coun-
tles, build an embankment, either. of which will permanently inter-
rupt the free flow of the water through all natural channels.

From these conclusions it would seem that the contract between
the Tensas Basin Levee Board ‘and the Railroad Company is not only
ultra vires the power of the Levee Board, but otherwise, in its ob-
jects and purposes, is a contract impossible to perform.

Section 2 of Act No. 77 of 1888, which amends section 9 of Act
No. 59 of 1886, provides as follows:

“That in order to provide additional means to carry out the purposes of this
act, and to furnish resources to enable said board to assist in developing,
establishing and completing, elther within or without the state, a system of
levees and other works of.publie improvement, designed to aid in protecting
property in the Tensas Basin Levee District from disastrous floods, all
lands now belobging, or that mqy hereafter belong to the state of Louisiana,
and embraced within the limits of ‘the Tensas BPasin Levee District as herein
constituted, shall ‘'be, and the same heréby are given, granted, bargained,
donated, ‘conveye‘d and delivered unto said Board of Levee Commissioners of
the Tensas Basin Levee District. * * * Said Board of Leyee Commissioners
shall have the power and authomty to sell, mortgage, pledge or otherwise
dispose of said lands in such mahner and at such times and for such prices
as to said board shall seem proper, but all proceeds derived therefrom shall
be. deposited in the state treasury to.the credit of the Tensas Basin Levee
District, and shall .be drawn out only upon the warrants of -the president of
said board properly attested as provided in this act.”




LOUISIANA, A. & M. R. CO. V. BOARD OF LEVEE COM’RS. 609

The above is the legislative authority for the Board of Levee Com-
missioners to make the conveyance of the lands in question to the
Railroad Company. By the first contract entered into between the
parties, the Railroad Company, for the consideration named,

—*“Agrees and binds itself to construct and complete above overflow, in a
thorough and workmanlike manner, under the supervision and direction of the
Board of State Engineers of the State of Louisiana, and thereafter to maintain,
all that certain’ embankment: or portion of its roadbed proposed by said
Railroad Company to be located in the state of Arkansas, between a point
where the line of railroad projected by said company shall cross Crooked
Bayou, in section , township south, range west, and a point
on the northern terminus of what is known as the ‘Bayou Macon Ridge,’ in
section , township south, , range west. Said embank-
ment or roadbed, when constructed, may be forever afterwards used as its
roadbed by the said Louisiana, Arkansas and Missouri Railroad Company,
its successors, and assigns. The course of said embankment is to be a gen
eral northerly and southerly direction on the west of Bayou Macon.”

The second contract further described the railroad and embank-
ment to be constructed as follows: .

“And to continue actively and earnestly at work until a railroad is com-
pleted and in operation, northward from Delh], to and as far as the northern
terminus of the Bayou Macon Hills, at the Boeuff Cut-Off, in Chicot county,
Arkansas. And said Railroad Company - further covenants, promises, and
agrees 80 [to] complete said embankment in said contract agreed to be con-
structed, and entire line of railroad from Helleys, Arkansas, to Delhi, Louisi-
apa, * * * Fourth. The Louisiana, Arkansas and Missouri Railroad Com-
pany further covenants, promises, and agrees, not only to keep said embank-
ment across said Boeuff Cut-Off, in Chicot county, Arkansas, in repair, but
also to place thereon a. standard-gauge railroad, and to: maintain and operate
the said railroad after it is completed.”

The consideration for the conveyance of the land as stated in the
contract is “the completion on the part of said Railroad Company
of the embankment in the state of Arkansas, agreed to be con-
structed by said Railroad Company in and by a certain contract dated
May 3rd, 1889.”

From what we have quoted, it will be seen that the object of the
contracts between the parties was the construction of an embankment
across Boeuff Cut-Off, lowlands in the state of Arkansas, and the
building and operation of a railroad from Helleys, Ark., to Delhi,
La. The authority given to the Levee Board was to assist in devel-
oping, establishing, and completing, either within or without the
state, a system of levees and other works of public improvement de-
signed to .aid in protecting the propertv in the Tensas Basin Levee
District, etc.; and this naturally brings us to the question whether the
railroad and embankment, the object of the contract between the
parties, were public 1mprovements, within the terms and meaning
of the law in question.

Counsel for appellee, rélying upon article 56 of the constitution of
Louisiana of 1879, as follows:

“The funds, credit, property or things of value of the state, or of any
political corporation thereof,. shall not be loaned, pledged or granted to or
for any person or persons, ,assocxatxon, or corporat:on, public or private; nor
shall the state, or any political corporation, purchase or subscribe to the

capital stock of any corporation or association whatever, or for any: private
enterprise. : Nor shall . the state, nor any political corporation thereof; agsume

87 F.—39
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e liABIMtIes of any political, municipui, parochial, private, ori other eorpara-
tioh or'asspciation whatsoever; not. shall the state undertake to carry .on the
bysiness -of any ;such corporation or . association, or become a part owner
therein: provided the state, through the general assembly, shall have power
to grant the right of way through 'its public laxds to any railroad or canal”

—contends: F]I‘St, that it was beyond the power of the legislature
to confer upon the Tensas Levee Board authority to centract for any
work or ‘any levees or public improvements designed to prevent the
overflow of the Tensas Basin, unless ‘tHe work, when ' completed,
ghould be owned and controlled by ‘the public, and not by any private
party, second, that a railroad, although upon & solid embankment,
is not a: work of public 1mprevement‘ and, third, that such rail-
road, although it may be in some sense a ‘work of public improve
ment is not a work of public improvement designed in fact to aid
in protectmg property in the Tensas Basin Levee District from over-
flow.

In McKenzie v. Wooley, 39 La. Ann. 944, 8 South. 128! a case much
relied upon by the counsel for appellant, it was declared incidentally
that a railway is a publi¢ improvement; and in many aspects this
is, no doubt, true. - ‘It can hardly be denied that an embankment or
levee demgned to prevent the overflow of the surplus waters of the
Mississippt river is. a  work of public improvement. The. record
shows with regard to the railway embankment in- question that the
Louisiana State Board of Engmeers reported to the governor of the
state as follows: L :

“The Tensas Basin Levee District has recently enter‘ed into an agreement
with the Louisiana, Arkansas and Missouri R. R. Compahy to construct an

embankment on the west side of Bayou Macon, and across the stream and
lowlands known as ‘Boeuff Cut-Oft.’ Such an embankment, of sufficient length
and strength to'confine the flood waters of its eastern side In case of breaks
in the front levee along the Mississippl river, will give additional security.

against overflow, and protect the major part of the district, independently of
the levee system along the front.”

The conteéntion that the public improvements, ass1sted by the'sTen-
sas Basin. Levee Board, and designed to aid in preétecting property in
the Tensas: Basin Levee District from overflow, should be owned
and controlled entirely by the public as:public property; is not well
Sounded. - The language of ‘the statute fOI'bldS’SllCh a'narrow con-
gtruction. | - - \ L e

There has been much argument with regard to thel effect to be given
to the provision of the third contract, which stlpulwtel that: - i

“The Railroad Company agrees to completé':the wor’k ‘in question dn or
before December 31st, 1893, inless it, its sudcessors or assigns are, by reason
of the elements, Htigations, strikes, ﬂnancml panics, epidemles, or any.other
cause unfoxeseen or beyond the control of said Railroad Company, hindered
or delayed or otherwise prevented from properly prosecuting said Work in
which case, time not being of the essence of ‘this contract, it {s understéod and
agreed that the dates mentioned shall be extended, and the time lost shall

not be counted.”

" The appellant contends that, under thls provision the Railroad
Company could not be put in default at the comimencement of this

Rec

pamcs and htigations which have hindered and. delayed the Railroad
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Company in prosecuting the work, for which reasons, and because it
is expressly stipulated that time was not of the essence of the con-
tract, the Railroad Company is entitled to further delay and oppor-
tunity to prosecute and complete the work before the contracts pro-
viding for the same can be avoided and the reconveyance of the lands
can be demanded. The extraordinary unilateral contract made be-
tween the Levee Board and the Railroad Company furnishes strong
support to the appellant’s contention; and, if the contracts can only
be declared at an end because of the default of the Railroad
Company, we are inclined to think that the appellee can never put
the Railroad Company in default, no matter what may be the delay
resulting. The laws controlling the whole matter, however, are the
Louisiana laws; and under well-recognized Louisiana law, the prin-
ciples of which are declared in article 2765, Rev. Civ. Code La., to wit,
“The proprietor has a right to cancel at pleasure the bargain he has
made, even in case the work has already been commenced, by paying
the undertaker for the expense and labor already incurred, and such
damages as the nature of the case may require,” the Tensas Basin
Levee Board had the right to cancel the contract and demand the re-
conveyance of the lands in question at any time on paying the Rail-
road Company for the expense and labor already incurred in execut-
ing the contract, and such damages as the nature of the case required.
The institution of the present suit may be taken as a cancellation of
the contract on the part of the Tensas Basin Levee Board. If the
contracts are held void because ultra vires, equity makes it the duty
of the Tensas Basin Levee Board to restore all the consideration re-
ceived from the Railroad Company before it can demand the recon-
veyance of the lands. The Railroad Company, in its answer, avers
that it has expended in good faith, in procuring the right of‘way on
which to build said embankment, in the building of the same, in the
prosecution and defense of htlgatlon, in making surveys, and in other
necessary expenses in and about the performance of said contract, a
sum in excess of $100,000; but we do not find that this averment is
established by the evidence, nor do we find that any specific sum, nor
any sum worthy of consideration, has been expended by the Railroad
Company -otherwise than for and on account of and for the actual
benefit of the Railroad Company itself in the preservation of its
charter and franchises, and in the construction of its own roadbed in
the main distinct and apart from the embankment which was to aid
in preventing overflow. Certain it is that the case does not show that
the Railroad Company has done anything from the date of the first
contract to the commencement of this suit which was beneficial to,
or in any wise to the advantage of, the Tensas Basin Levee District,
nor that the Levee Board has in possession any consideration received
from the Railroad Company which equity requires to be restored.

On the whole case, we are of opinion that the contracts between
the Railroad Company and the Tensas Basin Levee Board for the con-
struction of the specific railway and embankment in the state of
Arkansas, without the consent and co-operation of the .Arkansas
authomtles, was ultra vires of the Tensas Basin Levee Board;
that, because of the.existing provisions in the laws of the state of



812 ' 87 PEDERAL REPORTER.

Arkansas and the opposition of the levee boards of Desha and Chicot
counties of the state of Arkansas, the contracts in question, in their
objects and purposes, were impossible of performance; that the
Tensas Basin Levee Board had a right to, and did, cancel the said con-
tracts; that in no aspect of the case is the Railroad Company entitled
to compensation for work done and expenses incurred in carrying out
the said contracts, nor for advantages which might have resulted from
the performance of the same as a prerequisite to the conveyance of
the lands in question; and that in all respects the decree of the cir-
cuit court appealed from should be affirmed; and it is so ordered.

STORROW et al. v. TEXAS CONSOLIDATED COMPRESS & MANU-
FACTURING ASS'N.

(Circuit Court of Appeals, Fifth Circuit. May 17, 1898.)
No. 681.

1. CORPORATIONS—DIVIDENDS ON STOCK—POWERS OF DIRECTORS.

While it is largely a matter of discretion with the directors whether to
declare a dividend out of the profits, or use them in the business of the
company, there is a limit to this discretion; and the courts will not allow
them to oppress the holders of preferred stock by refusing to declare divi-
dends when the net profits and character of the business clearly warrant
dividends.

2, 8AME—PREFERRED STOCK. :

The face value of preferred stock 1s in the nature of a debt against the

corporation, and the interest thereon becomes a debt as soon as it can be
"shown there are profits wherewith to pay it.

8 Equrry Jumsbrc'rwn.

A bill by & holder of preferred. stock against a corporaﬂon alleging that
it has refused. to pay its guarantied dividends on its preferred stock, and
refused the holders thereof their rights; - that judgments are bemg taken
against it; that it is insolvent, and cannot be operated as a going concern

© with proﬁt and ought ‘to be disintegrated and the assets divided; that
part of Its property has been -sold without authority; ‘and asking for a
lien, the foreclosure thereof, the marshaling of the assets, and the appolnt-
.ment of a receiver,—presents a case for.a court of equity.

' Appeal from the Circuit G‘ourt of the United States for the Eastern
Dutmct of Texas."

The original bill ﬁled in this case November 18, 1896 alleges that the com-
‘plainant Charlés Storrow Is a resident and citizen of" Brookhne in the state
'of Massachusetts; that he brings this suit for himself and all others similarly
situated and interested, to make themselves parties thereto; and complains
of the Texas Compress & Manufacturing Association, a corporation, with its
principal place of business in the county of Smith, state of Texas. It alleges
-that it was chartered on the 18th day of March 1891, with 'an authorized
:eapital of $1,000,000, divided into 10,000 shares; its ‘purpose ‘was the manu-
facture of cotton, cotton-seed oil, cotton tles, and pressing cotton; that in ac-
cordance with a vote at a meetlng of its stockholders held at Ft. Worth, Tex.,
on the 11th day of May, 1891, and in accordance with section 2, art. 7, of the
_by-laws approved by said association seven ' compresses were purchased
:$700,000 of common stock, and $350,000 of preferred stock; were issued. Sub-
sequently, four other blllS were filed,, called “‘aid bills.” - Said complainants
claim to be owners and holders for value of some 400 shares of said preferred
‘stock, The exact terms ,of the contract made by the company with the
‘holders of the preférred stock are set out in the following certificate:



