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BRINTON v. KUTZ et at.
(Circuit Court, E. D. Pennsylvania. May 16, 1898.)

PATENTS-CONSTRUCTION OFCLAIMs-KNITTmG MACHINES.
The Brinton patent, No. 445,494, for improvements In loop-holding mech-

anism for knitting machines, consisting in a "novel construction and
arrangement of the holders or sinkers, and of other supporting and oper-
ating parts," must, in view of the prior state of the art, be strictly confined
to tlIe specific means described and claimed.

This was a suit in equity by Henry Brinton against Jarius Kutz
and Ellen Diefenderfer, co-partners trading as the Boss Knitting-
Machine Works, and James L. Eck, for alleged infringement of a
patent.
Joshua Pusey, for complainant.
Fraley & Paul, for defendants.

DALLAS, Circuit Judge. This bill charges the defendants with
infringement of letters patent No. 445,494, dated January 27, 1891,
issued to Henry Brinton. The specification states tbat the inven-
tion is of certain new and useful improvements in loop-holding mech-
anism for knitting machines, and tbat "the improvement consists in
a novel construction and arrangement of the holders or sinkers, and
of other supporting and operating parts, whereb;y certain advan-
tages are gained." The holders or sinkers here referred to are the
devices "wbich are used in connection with knitting machines to
feed forward or take up the fabric as rapidly as produced, and to
prevent the fabric from rising and moving with the needles as they
are successively advanced to engage the yarn in the knitting oper-
ation"; and these devices, the specification informs us, "consist, or-
dinarily, of a series of metallic plates or blades which are construct-
ed to slide in a plane at right angles to the line of movement of the
needles, or substantially so, being supported in suitable guideways
formed radially in the onter surface of an annular bed surrounding
the outer end of the cylindrical needle-bed, and reciprocating in such
guideways by means of a suitable cam." Further on it is said tbat
the loop-holders bad heretofore been made straight, and that "this
construction necessitated the placing of the sinker-bed and the ac-
tuating cam·ring on or above the horizontal top-plane of the needle-
.cylinder," which was objectionable. This objection the patentee
says he obviated, "in that by providing each of the sinkers or hold-
ers with a vertical limb, the cam-ring, E, and sinker-bed will be
located below tbe top of the needle-cylinder, as herein described and
illustrated." The claims involved in this suit are as follows:
"(1) The combination, with a needle-cylinder provided lit the top with

grooves, a-2, and having also the radially-grooved flange, B, below the top
of said cylinder, of the needles and their operating cams, and the holders or
sinkers, D, provided with a notch, d-4, and operative mechanism therefor,
said holders or sinl,ers engaging and working in the grooves of the flange, B,
and the grooves of the cylinder, substantially as described.
"(2) The combination. with a needle-cylinder provided at the top with a

portion reduced to the plane of the bottom of the needle grooves, of a radially-
grooved flange below such reduced portion, and loop-holders engaging and
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working In the grooves of said flange, and provided each with a loop-engaging
offset above the top of the cyli,nder, and means, for operating said ioop-
.holders, substantially as aescribed." '
"(5) The cO,mbination, with a,radlally-grooved cylinder and flange, the

grooves of the two parts being in different horizontal planes, of the holders
or sinkers having parts engaging the radial grooves of :the cylinder and flange,
substantially all described." , .

It is not necessary to consider these claims separately and in de-
tail. It has been conceded that the gist of the invention is covered
by the first one, which, insubstl1b.ce and essence, seems to be for a
special form of holders, whicb, by of what has been called
their "gooseneck" configuration:, are adapted to wOrk at their func-
tional end in "the grooveso,f tlle ,cylinders," aud at their cam-en-
gaging end "in the grooves of the flange, B," placed below the level
of the top of the cylinder. In other words, Brinton's object was to
overcome the objection pointed out in his specification to the or-
dinary holders (shown in United States letters patent to Shaw, No.
218,460, August 12, 1879), namely, to their being made straight, so
that "their notched yarn-engaging fingers were in or about in line
with their limbs, d-2"; and to attain this object he provided a ra-
diaily-grooved flange below the top of the cylinder, and made his
holder of such shape that it would engage and work partly in the
grooves of that flange and partly in those of the cylinder. The
changes which he made were very slight, and there is room for
serious question as to whether, in view of the prior patents which
have been introduced in evidence, and especially of the German pat·
ent to Bonamy, of November 12, 1884, his performance should be
regarded as involving invention. Notwithstanding that the oral and
printed arguments of counsel, as ,well as the proofs, have received
my most careful consideration, I find it impossible to free my mind
from doubt upon that question; but of this doubt, in view of the
weight to be accorded to the patent, the complainant is entitled to
the benefit. It is, however, perfectly clear to me that the prior
state of the art as disclosed in this ease requires that the complain-
ant's monopoly shall be absolutely restricted to the specific means
which he has describe,d. and claimed, and, with reference to this limi-
tation of his rights, I cannot find infringement. In the defendants'
construction, although thpwork:eog-aging portion of the holder is
located in the plane of the top Of the cylinder, and its other part
is below that plane, yet it is so formed and arranged as to slide
in grooves" not at different levels, but at one level only; and this
variation from, the patented contrivance, however trifiing it may
appear, cannot, I think, be considered immaterial. As I have said,
the prior art, and especially the Bonamy patent, before referred to,
requires that it shall be regarded' as substantial. The character and
importance of this variation is pointed out by an expert witness on
behalf of the defendants as follows:
"Complainant's sinker, as shown and described In the patent in suit, com-

prises three distinct portions, which he has separately lettered, as follows:
d-2 refers to the body portion which forms the base, so to speak, of said
sinker: d-l Is what he has termed the forward nose or finger, which exists
some distance above said base portion. These two portions, the base or
main body and the nose or flnger, are separately supported In different
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grooves In different portions of complainant's structure: that is to say, the
base portion of d-2 engages and works in the radial grooves of the flange,
B, but the nose or finger engages and works in a separate groove at a higher
level, and in the needle bed or cylinder. Said two parts, the base and nose
or finger, are connected by what he has termed a vertical limb, d, which
does not engage or work in either of said two separate grooves which support
the two separate portions of the sinker aforesaid. On the contrary, as
shown both in Fig. 2 and It'ig. 3 of the Brinton patent, the said vertical limb
moves freely In an open space between two separate supporting grooves.
Referring now to the sinkers which form part of complainant's exhibit defend-
ants' machine, I find that there Is no such separate supporting at different
levels of said sinker as exists in complainant's patent in suit, the sup-
porting function, so to speak, in defendants' device being performed by what
is in effect a single groove, the groove in the radial fiange exactly coinciding
with the groove of the defendants' cylinder, so that said grooves, if they
may be said to be separate grooves, are not at different levels, but, on the
contrary, are at a single common level. Defendants' sinker therefore Is so
constructed as to work in said grooves on a single level, and whilst it is true
that the work-engaging portion of defendants' sinker is not located in the
plane of the cam-engaging portion of said sinker, yet said two portions do
not exist as separate portions of said sinker, as do similar portions In the
Brinton device of the patent in SUit. On the contrary, said sinker engages
as a whole, and works as a whole, in a groove which has but a single level.
It is true that a portion of said groove has side walls which extend above
the level of the cam-engaging portion, but said side walls do not in any
sense afford a separate and distinct support for the work-engaging portion,
but, on the contrary, serve to support said sinker throughout its entire height,
and thus insure that it shall not be displaced by any lateral strain whiC'b
may be put upon it. There is, therefore, no necessity in defendants' ma-
chine for a separate supporting groove for the work-engaging portion of his
sinker, as such necessity exists in complainant's device, where a large portion
of the sinker body, namely, what he has termed the vertical limb, d, is
wholly unsupported and works in an open space intermediate of two sepa-
rate grooves at different levels."
The bill is dismissed, with costs.

----------
LALANCE & GROSJEAN MFG. CO. et al. v. HABERMAN MFG. CO.

(Circuit Court, S. D. New York. May 6, 1898.)
1. PRIVILEGED CmIMUNICATIONS-ATTORNEY AND WITNESS.

Communications between a party litigant or his counsel and one whose
sole connection with the case is that of a witness, whether expert or not,
called to testify by the party, are not privileged.

2. SAME-PATENT CAUSES-EXPERT EMPLOYED BY PARTY.
The rules of privilege applicable to communications between attorney and

client, or counsel and associate, govern communications of a party to patent
litigation or his counsel, with an expert in the art in question, employed by
the party to manage the litigation in his behalf, or with such an expert
employed as assistant to counsel, in so far as he a.cts as such assistant, and
not as a witness.

Briesen & Knauth, for complainants.
Betts, Betts, Sheffield & Betts, for defendants.

LACOMBE, Circuit Judge. The question presented upon this
application ia whether a certain letter written by counsel for the
complainants to Mr. Banks, a witness called on behalf of the com-
plainants, which letter is entirely concerned with the matters in
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controversy in this suit, is privileged. That communications be-
tween client and counsel, and between counsel and associate coun-
sel, are privileged, is,of course, undisputed. ,This rule is founded
upon a pUblic policy, which undertakes to secure the freest and full-
est statement of a party's case to the lawyer whom he retained to
prosecute or defend. On the other hand, I know of no principle of
law which would extend a similar privilege to like communications
passing from the party litigant, or his counsel, to one whose sole
connection with the case is that of a witness called to testify by
the party; nor would the fact that the witness is a scientific man,
testifying to the result of his own experiments, at all change the
situation. To hold that such communications were privileged
might very well open the door to gross abuses.
While I do not find any express authority dealing with the ques-

tion to what extent, if at all, communications passing between
counsel and client on the one side and the so-called "expert" on
the other are privileged, the conditions of patent litigation are such
that a similar public policy would seem to require an extension
of the doctrine of privilege. It is quite conceivable that a pat-
ent may be owned by a corporation which would be the actual
party litigant, but the entire management of its affairs touching
the use of such patent, and the taking of whatever steps may be
necessary to sustain it and prevent infringement, be confided to
some general manager or superintendent skilled in the art, upon
whose judgment solely the officers of the corporation might be ac-
customed to rely in deciding whether they should prosecute an
action, or refrain from doing so, and be the sole one finally to de-
termine upon what lines and to what extent the litigation should be
conducted. In such a case the expert would be in reality, so fai'
as litigation upon the particular patent was concerned, the alter
ego of the complainant; and the privilege which public policy se-
cures to the individual litigant could not be secured to the corpo-
ration litigant unless it was so\ extended as to include him. So,
too, questions science and art are frequently so mingled with
questions of patent law, in controversies arising upon some pat-
ent, that a party substantially retains an expert to conduct the
case almost as associate counsel with the solicitor. In such a case
it would seem fair to apply the same rule to the expert as to the
counsel. It would seem, however, that in such a case the privilege
should be lost when the expert ceases to act as counsel, and allows
himself to be made, a witness; at least, to the extent to which he
testifies.
In the case at bar the testimony as to the exact position of the

witness relative to the parties and to the litigation is somewhat
meagre. Complainants' counsel may recall him, and see if proof
can be made which will bring him within one or other of the cate-
gories above set forth; defendants, of course, being allowed cross-
examination. Wilen this evidence is taken and submitted, the point
[lOW presented will be decided.'J may add that, upon a more care-
(u1 examination of the record tudt stands, I do not find sufficient
to support the statement in my former memorandum,
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namely, "Dr. Banks being the expert employed by complainants,"
in the sense in which the word "expert" was used.

(June 20, 1898.)
This case again comes here upon additional proofs taken as sug-

gested in memorandum filed :May 6, 1898, the sole question to be deter-
mined being whether a certain letter is or is not privileged.. There
seems to be an entire failure of proof that the witness to whom the let-
ter was addressed is or was the alter ego of the plaintiff corporation,
within the terms of that memorandum. It does, however, appear
that he has been retained by plaintiffs as an expert to assist them in
the presentation of their case. As such the witness would seem to
come within the privilege suggested in the former memorandum,-as
similar to that of counsel. More careful reflection has still further
confirmed the impression that such privilege should be forfeited if
the "scientific counsel" assume the role of a witness. The point raised
here, however, seems to be a new one, and therefore, if counsel for
complainants will consent to strike out all the testimony of the wit-
ness Banks, such witness will not be required to produce for in-
spection the letter received by him from the counsel for complainants.
Unless, however, Dr. Banks is thus relegated from the category of
witnesses to the category of counsel, such letter must be produced
by him.

THE ANACES.
(District Court, E. D. North Carolina. May 12, 1898.)

1. MAlU'rIME LIENS-WHEN EXISTING-INJURY TO STEVEDORE.
A laborer employed by a stevedore who has contracted to load a vessel

has no right to proceed In rem against the vessel for a personal Injury
received In the course of such employment, where there Is no defect in the
vessel's machinery, and no negligence on the part of her officers.

2. MASTER AND SERVANT-FELLOW SERVANTS-STEVEDORES.
A member of a stevedore's gang operating the engine used for hoisting

cargo into a vessel Is the fellow servant of a member of the same gang
engaged in stowing the cargo in the vessel's hold, and the vessel is not
liable for an injury to the latter resulting from negligence of the former. 1

Iredell Mears and Bellamy & Bellamy, for libelant.
George Roundtree and Junius Davis, for the Anaces.

PURNELL, District Judge. Alexander McCullum filed his libel in
rem against the British steamship Anaces, and, the cause being reg-
ularly called, the proctors for respondent moved to dismiss the libel
-First, because the libel does not state faots sufficient to constitute a
cause of action; and, second, because, this court having no jurisdic-
tion to hear this libel in rem, no action in rem would lie. For the
purposes of the motion, the allegations set forth in the libel must be
taken as true. They are as follows:

1 As to who are fellow servants, generally, see Dote to Railroad Co. v. Smith,
S C. C. A. 668, and supplemental note to Railroad Co. v. Johnston, 9 C. C. A.
596.


