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appro:ent h.armony with. the decision in Reynolds v.
Railway Co., 60 Fed. 966; New York Security Co. v. Equi-

table ,Mortg, Co.,; 71 556..1 If tq.ere be ,anything.in the, latter
decisions inconsistent with the above-mentioned decisions of the su-
preme court, I am compelled to disregard it. 'The petitioner relies
also upon section 3 of chapter 866 of the Acts of 1888, 'but that sec-

applies to suits lJrought without the previous leave of the court.
If the petitioner is advised that she can obtain upon the
Kansas receivers sufficient to bring suit against them in this dis-
trict, she has but to institute the soitby serving them accordingly.
l'ptition dismissed.

CALIFORNIA & OREGON LAND CO. v.RANKIN et at.
(Circuit Court, D. Oregon. May 6, 1898.)

No. 2,415.

INDIAN TREATy-RIGHTS ACQUIRED.
'Where, in a treaty made subsequent to a road grant, IndIan lands are

ceded to the United States with a reservation of a right to a residence
on part of them "until otherwise, directed by the president," such reserved
right is not a new right founded on the treaty, but the restricted right
is a continuous one, and is prior and superior to the road grant. 85 Fed.
94, affirmed on rehearing.

'. This was a motion for a rehearing in the suit of the California
& Oregon Land Company against Charles E. Worden, reported in
85 ,Fed. 94. ,

BELLINGER, District Judge.• In the petition for a rehearing
flIed in this case the position heretofore taken by complainant that
by the treaty with the Indians the lands in controversy were ceded
to the United States, that the right of occupancy, now held by the
Indians is a new right acquired by the treaty, and that, the treaty
being subsequent to the road grant, such right is subject thereto,
is restated with great clearness, and the argument in its support is
$trongly re-enforced. Particular attention is called to the language
of the proviso in the treaty by which the residence of the Indians
therein provided for is to continue "until otherwise directed by the
president," and the contention is made that this langauge shows that
the rights now held by the Indians are not the same rights originally
held by them, but are new rights bottomed on the treaty, and there-
fore subsequent in time to the road grant. My conclusion is that
it is not material whether the rights in question are equal in ex-
tent with those originally held by the Indians. It may be con-
ceded that these rights are, not the same with reference to their ex-
tent, but it does not follow that they are new. When there is a
cession with a reservation, the right reserved may be a less right
than thut originally held,but it is not for that fact a new right.
There is nothing to shake the conclusion that the right of. occupancy
;enjoyed by the Indians has tpthese lands been surrendered
by them. If,having ,an llnlimjted Qccupancy in all the lands
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of Southeastern Oregon, they ceded that right with a reservation
as to a part of a limited occupancy, the restricted right is none the
less a continuous one. If, as to the particular tract, they reserved
less than what they originally possessed, the character of the right
as a reservation is not changed. What is reserved out of a grant
is not acquired by the reservation. The treaty could not confer a
new right unless it conferred something in addition to what the In-
dians already possessed. 'Whatever is within the rights originally
held by the Indians has been continuous in them. Equity is not
concerned with the form of the proviso in this case. In its purpose
and intent it is a reservation, and it is a reservation in its terms.
The right of occupancy was not granted to these Indians. It was
withheld by them. Furthermore, I am of the opinion that the words,
"until otherwise directed by the president," do not have the effect
attributed to them by complainant. The treaty provides that con-
gress may hereafter permit the sale of these lands, if the prosperity
of the Indians will be thereby advanced. The relation of the In-
dians to the United States is shown to be that of dependence. They
submit to the control and guardianship of the g-overnment, and this
right of sale can only be upon a consideration moving to the Indians.
There can be no sale as of a property right in the United States,
and the power of sale and the right of the president to direct a
removal of the Indians in pursuance of its policy is manifestly the
exercise of a trust power by the United States. These powers are
not the exercise of proprietary rights by the United States, but the
performance of a duty which it has assumed. The president can
only direct the removal of these Indians in their interest. The right
provided for as to this is not a limitation of the right of occupancy
theretofore enjoyed by them, but a provision to make effective the
authority to dispose of that right when the United States, acting
in their behalf, determines that it is to their advantage that such
interest should be sold. The treaty, by its terms, provides for pub-
lic improvements of a permanent character up<>n these lands; for
the erection of sawmills, flouring mills, shops, school and hospital
buildings, and for maintaining them in repair for a period of 20
years; and it provides for an assignment or allotment of lands
among the Indians, as is now proposed, and for the prevention of
which this suit is prosecuted. These provisions strengthen the con-
clusions that the reservation contained in the treaty was of a sub-
stantial and permanent right, co-extensive with that theretofore
enjoyed by the Indians. The effect of the construction contended
for by complainant would be to deprive the Indians of the valuable
right reserved to them in the treaty, which constituted the consid-
eration for the cession of lands made by them to the government,
and of which the road company is to a larrre extent a beneficiary.
It would enable the road company to enjoy the benefits in a large
measure of the cession made by the Indians. and at the same time
take from them the benefits which constituted its inducement. It
would defeat, in its main scope, the object of the treaty, and would,
in its results, be contrary to justice and right. The petition for a
rehearing is denied.

,
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McGOUGH v. ROPNER.

(DIstrict Court,E. D. Pennsylvania. May 6, 1898.)

No. 48.
1. NEGLIGENCE-LoADING SHIP.

In loading staves onto a ship with a winch It Is negligence for the wlnch-
man to run the draft rapidly' up the skid without stopping at the hatch
side, ann Warning the men below.

Il. CONTRIIIUTORY NEGLIGENCE.
A laborer in the hold, of a ship In loading is not negligent In

working directly beneath the hatCh.
8. NEGLIGENCE-LIABILI'ry OF SHIPOWNER.

'The owner of a'ship under chlU'ter, who retains control, and furnished
the otJicers llnd is responsible for anlnjury to a stevedore engaged
in loading, where such injury is caused by the negligence of the crew In
operating the winch. ' , '

4. FELLOW SERVANTS.
Where a stev,edore contracts to;Joll.d a ship, the S1)ip to furnish the winch

and man to operate It, the man olJeratlng the winch and an employ(i ,of
the, stevedore, at!! not

This ,,:,as., il"libel by Robert Ropner, owner
of the steamsllip Haxby, for personal injuries.
Samuel Eva.nsMaives and Curtis Tilton, for libelant.
Convers and respondent.

BUTLER; Judge. The libelant was employed by John
Dougherty, acontracting to assist in.loading the steamship
Haxby in this port. Dougherty had contracted to load the steamship
-she undertaking to furnish the winch and a member of her crew to
work it, together with the necessary steam power, gear and tackle.
The cargo consisted in part of staves, and while the latter were being
taken on, in the .usual manner, a draft or sling load was drawn up the
skids, to and across the .hatch,' striking the opposite side, spilling
the load upon, and seriously injuring, the libelant-who was working
in the hold immediately below. For this injury the libelant seeks
compensation, from the respondent as owner of the ship, on the
ground that it resulted from the negligence or incompetency of the
winchman. Numerous questions have been raised and discussed;
but I deem it unnecessary to consider any other than those respecting,
first, the alleged negligence of the winchman, second, the charge of
contributory negligence in the libelant, and third, the respondent's
liability. The testimony to the first of these questions is
very contradictory; but a careful examination of it in the light of
\Jurrpunding circumstancesj has satisfied me that the winchman failed
in his duty, either through carelessness or incompetency. That the
d.raft or sling load should have moved slowly up the skids and
stopped at the hatch side,so that it could the,rebe steadied over the
opening, and lowered with safety to men below),

1 For a full collection of tbecases on the qllestlon, as to who are fellow
servants, see note to Railroad 00. v. Smith; 8 C. C. A. 668, and, supplem<:utary
note to Railway Co. v. Johnston, 9 C. C. A. 596. '


