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nessee, Virginia & Georgia Railway Oompany, rather than upon the
expectation of displacing the priority of the mortgage lien, to adopt
the language of Mr, lustice Shiras, in delivering the opinion of the
supreme court in the case of Thomas v. Oar Co.; or, as he else-
where puts it in the same opinion, "must be regarded as contracting
upon the responsibility of the railroad company, and not in reliance
upon the interposition of a court of equity."
It further remains to be observed that much the larger portion of

the interveners' claim is excluded by the operation of the rule in
respect to the length of time prior to the appointment of a receiver
the court will regard in the adjustment of equities of this sort. But
for the reason that, upon the grounds already considered, we think no
part of this claim can be given preference, it is not necessary to draw
a line of discrimination or to canvass the rule upon this subject. It
wM discussed upon this, as well as several other of the aspects of this
case, by Judge Lurton in delivering the opinion of this court in the
case of Oentral Trust 00. of New York v. East Tennessee, V. & G.
Ry. 00., 26 O. O. A. 30, 80 Fed. 624. There is no error in the decree
appealed from, and it is affirmed, with costs.

NORTHERN ALABAMA RY. CO. v. IIOPKINS.
HOPKINS v. NORTHERN ALABAMA RY. CO.

(Circuit Court of Appeals, Fifth Circuit. May 3, 1898.)
No. 638.

L RECEIVERS-EXPENSEll-EsTOPPEL.
The receiver of a railroad, at the Instigation of the bondholders, made

several trips to Europe, In an effort to get the property out of its em-
barrassed financial condition. Held, that the bondholders were estopped
to complain of the allowance of the receiver's expenses for such trips
out of the proceeds of the sale of the property under a decree of fore-
closure.

2. SAME.
And the purchasers under the sale had no Interest to contest the allow-

ance. of such expenses.
8. SAME.

Traveling expenses of a receiver of a railroad, Incurred In going to
and from his residence to the railroad property, and elsewhere about
the country, In the interests of the property, are properly allowed.

4. SAME-FINDINGS OF LOWER COURT-REVIEW.
Unless injustice clearly appears, the findings of the. lower court allOWing

receiver's expenses and fees will not be disturbed on appeal.

Appeal from the Circuit Court of the United States for the Northern
District of Alabama.
Exceptions by J. Kennedy Tod, John G. Leiper, and the Northern

Alabama Railway Oompany, as purchasers of the property of the Bir-
mingham, Sheffield & Tennessee River Railroad Oompany at foreclo-
sure sale, and by E. A. Hopkins, receiver of said company, to the
master;s report, allowing fees and expenses to said receiver. The
report was modified, and the Northern Alabama Railway Oompany ap-
pealed,and E. A. Hopkins filed a cross appeal.
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G;eo. L. Rivl;!s and GiraultFarrer; for NorthernAlabama Ry. Co.
J:F. Martin aDd E. R for E; HopKins.

',';.1 " "', J :;:' _.;::,,[

Before PARDEE and McCORMICK, CircuitJlldges,andSWAYNE,
District Judge.' '.. '.

PARDEE, Circuit Judge. The Birmingham, Sheffield &, Tennessee
River Railroad a corporation organized under the laws of
Alabama, owned and operated a! railroad from the town of Sheffield,
Ala" to the town of Parish, on the line of the Georgia Pacific Railroad,
running through some five counties in the state of Alabama. April
1, 1889, the said company executed to the Knickerbocker. Trust Com-
pany, aNew York corporation, a deed of trust under which $2,975,000
of bonds were: issued to the Sheffield & Birmingham Construction
Company, which bonds were by the last-named company afterwards
hypothecated to various parties. On June 1, 1893,.the railroad com-
pany having been in default in the payment of interest on the afore-
said bonds for more than a year, the Knickerbocker Trust Company
filed its bill in the court a· qua,asking for the appointment of a re-
ceiver, the foreclosure of the trust deed, and a sale of the mortgaged
premises. The railway company answered the bill, admitting all its
allegations; whefeupon, on Jull-r 7, 1893, the court appointed E. A.
Hopkins, a citizen' of Philadelphia,receiier of all the property of the
Birmingham, Sheffield & Tennessee River Railroad Company. The
evidence shows .that Mr. was. selected as recei,;er by and
through the consent of the parties in interest. The receiver, having
filed his bond, on June 16, 1893; took possession of the railroad, and
thereafter held and operated the same? un4er the direction of the
court, until Novembet'30, 1895"when.he turned over the property to
the purchasers thereof. A decree of foreclosure and sale was entered
in favor of the Knickerbocker Trust Company on July 5, 1895, by the
terms of which. it tpatthe railroad,ihoulq be sold by a
commissioner therein appointed; that the purchasersshonld pay to
the commissioner the sum of $50,000 in cash; that the purchasers
should be entitled, in the settlement of the balanee of the purchase
price, to turn in or use receiver's certificates, or' other valid claims
against the receiver, or, bopds,o,Lthe railway comBany; that the re-
ceiver should not receive any. bid for a sum less thljl.n $500,000; that
the proceeds of the sale were to be applied to the payment of the ex-
penses of the sale and the debts and liabilities incurred by the receiver
in the operation of'the railway property, including a rea,sonable al-
lowance to the said receiver for' his compensation and for his attor-
ney, the clerk's fees, the chargeS Of the trustee:and its counsel, all
such sums as might by subsequent orders in the cause be declared
to be payable out of the purchase.money and be prior in lien to the
bonds secur:ed by the mortgage ilnd, deed of trust, the bonds, coupons,
and interest thereon secured ;by the first mortgage in full, or, if there
be not sufficient, a pro rata amount thereon, and to the payment of
the balance, if any, into court. The railroad was sold under said
decree on September 16, 1895, to J. Kennedy Tod and James ,1.
Leiper, who duly complied with the terms of sale. On October 29,
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the sale to Tod and Leiper was confirmed, and a deed ordered,
and in the decree to that effect the following provision is found:
"And that the said purchasers, J. Kennedy Tod and James J. Leiper, and

their heirs and assigns, be, and they are hereby, allowed to appear, either in
{l'erson or by attorney, before the said special master, and also before the
court, in any and all proceedings wherein and whereby any claim against
said Birmingham, Sheffield & Tennessee River Railroad Company, or the
receiver of said company, is sought to be declared to be payable out of the
'Said lJUrchase money, or to be prior in lien to the mortgage bonds of said
railroad company; and the said purchasers, and their heirs and assigns, shall
have the right to appeal from all decrees In such cases to the same extent as
the original parties to the said suit."

On January 9, 1896, the receiver presented his final report, accom-
,panied by a statement of hiB personal expenses. and a petition asking
for compensation, and the appointment of a master to determine the
amount thereof. Upon this petition, a decree of reference was en-
tered the same day containing the following provision:
"It is further ordered and decreed that the said master shall be empowered

,to hear the testimony of such witnesses as the petitioner and said parties may
cause to be brought before him, and such other testimony as may be legally
admissible in such cases,and from such testimony to find, fiX, and determine
the amount of the said receiver Edmund A. Hopkins' compensation, and that
he report the. amount of his findings to this court by the 27th day of April,
1896."

After taking mnch evidence, the master filed an elaborate report,
recommending that the receiver be allowed for compensation as re-
.ceiver the sum of $20,000; for personal expenses,-trips to Europe
$3,150, and for other personal expenses $3,022.50,-making a total of
:$26,172.50, subject to a credit of $6,127.82. To this report exceptions
were filed by J. Kennedy Tod and John G. Leiper and the Northern
Alabama Railway Company, as purchasers of the railway property at
the foreclosnre sale. The grounds of the exceptions were that per-
sonal expenses should not have been allowed at all, because no item-
ized accounts were presented, nor vouchers produced, nor were said
expenditures necessary; and that the compensation of $20,000 is
excessive, and not warranted by the testimony. Hopkins, the reo
ceiver, also filed exceptions to the report, claiming that the sum al-
lowed him as compensation was inadequate and not reasonable. The
exceptions to the master's report were' heard before the court, all
parties being represented by counsel; whereupon the court,' being
of opinion that the $20,000 allowed the receiver for compensation
was excessive, and that the sum of $5,000 per year would be a just
and reasonable compensation, maintained the exceptions filed by the
purchasers to that extent, but otherwise overruled all exceptions,
and entered a decree accordingly. From this last decree the Northern
Alabama Railway Company, as purchaser, appealed, assigning as er-
ror the allowance by the special master and the court of the personal
,expelliles claimed by the receiver. Only the Northern Alabama
Railway Company and A. Hopkins were made parties. Hopkins
eritereda cross appeal against the Northern Alabama Railway Com-
pany solely,. assigning as error that the court erred in overruling the
receiver's exceptions, and reducing the amount of compensation as
allowed by the special master.
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The' evidence shows that the master reports that the expenses of
the receiver in his several trips to Europe were incurred while the
receiver was visiting Europein the interest and at the instigation of

and with the consent of the stockholders of the rail-
way'company, to try and bring a,bout a reorganization which would
get the property out of its embarrassed financial condition, and
complete the railroad in a.ccordance with its original design ; and
that it wasthen believed by all 'the parties that the receiver, because
of his knoWledge of the suhject, would be the best person who could
be selected to present the plans to those who were already interested
in the pr,()pert:r as well as to those from whoql. it was hoped additional
capital could be obtained.
Without seriously denying this evidence, the appellant contends

that the business was entirely outside of the receiver's duties under
the orderof the court, which, iOs claimed, were limited to managing
and operating the railroad, keeping it open as a public highway, and
to collecting money due to the company; and that, as the endeavors
to successfully reorganize the property were fruitless, the expense
cannot, be allowed, particularly' as against Tod and Leiper and the
Northern' Alabama Railway Company, purchasers of the property.
On the other hand, it is contended that Leiper and Tod were really a
purchasing committee, representing all the bondholders, and that,
as the expenses were incurred in the interest of and with the con-
sent of the bondholders, they cannot be allowed to object to the ex-
pense; and it is further contended that it was proper for the receiver
to act in conjunction with, and in the interest of, all the bondholders,
to endeavor to bring about a reorganization of the property. As to
these expenses the special master reports as follows:
"It further appears from the testimony given and the papers filed in this

matter that, while this suit was in progress, several plans were set on foot,
or attempted to be set on foot, between Messrs. J. Kennedy Tod and John G.
Leiper, representing the bondholders, a)ld the receiver,and with the consent
of the stockhplders of the railroad, to get the property out of lts, then c,ondi-
tion, and complete it, in accordance with its original design, into Birmingham,
and extending it'to Riverton; and that lt was then believed that, because of
his knowledge of the subject, the receiver in this cause would be the best
person,who could be selected to present the plans to those wjlo were already
interested in the property, as well as to those from whom it hoped the
neceSsary additional cavitalcoul!l, be Qbtairied; and that, pursuant to that
understanding, Mr. Hopkins made three trips to Europe, as testified to by him,
and which 'Were fully known by Messrs. Tod and Leiper. It cannot ,be
believed that it was. understood by, tbpse parties tl1at Hopkins was making
these trips, or 'excursions,' as thl;! .railW;as ,company term them,
with the illtentiop. or expectation 6(paylng his o,wIi. expenses. He had no
interest in the property, either as bQndholder or stockholder, and, although
he admits an interest in the property by reason of the stock in the railroad
company belonging to his friends, it could b,arp.ly be supposed that his friend-
ship would be carried to the extent Of, his paying ,o1;1t ,$3,150, when the prop-
erty involved was first called upon to payoff the claim of the bondholders,
amounting to about $1,700,000, together with all prior claims and the costs of
this litigation, before anything could possibly be vealized upon the stock in
the railroad. It might be argued that there may have been some other plan
understood Mr. Hopkins and these representatives of the bondhold-
ers looking to his compensation in this regard, and a, repayment of his ex-
penses, but if'su('h a plan 'existed 'it might well be presumed they would have
made it known on the hearing. Nor can ltind, after careful perusal of the
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plans of reorganization filed as part of the testimony In this cause, any pro-
vision by which any compensation for payment of expenses Is made to Hopkins.
Of course, the distinction must be kept in mind that, even If It had been
agreed between the parties to the litigation that provision should be made by
the court to pay the receiver's expenses of this character, and that, without
notice of such a claim, third persons should have bought the property under
the decree rendered In this suit, It might be doubted If the court would Im-
pose these expenses as a prior claim under its decree; but in this case the
purchasers of the property were the same parties with whom all prior trans-
actions had been had, and they had acted with the receiver in his efforts to
put the property on Its feet, and they would have been the beneficiaries had
his and their efforts been successful. It seems that it would be just and
equitable that the amount shown to have been expended on these trips, about
which there was no contention, should be allowed. It Is shown that the
Northern Alabama Railroad Company simply stands In the 'shoes' of Messrs.
J. Kennedy Tod and John G. Leiper, the purchasers of the railway property,
who themselves represented the bondholders of the Birmingham, Sheffield &
Tennessee River Railway Company, and that they assigned their bid to said
Northern Alabama Railway Company, which Is a new corporation, organized
for the purpose of operating the purchased property."

The view we take is that, under the circumstances reported by the
special master, the bondholders are estopped to deny the propriety
of the expenses incurred by the receiver at their own instance and
for their own benefit, and that the purchasers of the railway prop-
erty under the decree of foreclosure and sale, as such, have no inter-
est to contest the expenses of the receiver. The other expenses
of the receiver which are contested appear to have been incurred by
the receiver in traveling to and from his residence to the railway
property and elsewhere about the country, in the interest of the
railway property in his custody. As the evidence shows that such
traveling was necessary in looking after the involved interests of
the railway property in his c:harge, we are of opinion that they were
properly allowed, and we take this view the more readily because,
generally, in such cases, the expenses allowed receivers of railway
property are so identified with the matter of compensation as to ordi-
narily affect, if not control, the allowance made by the court. The
receiver's compensation, as fixed by the circuit court, appears to be
reasonable, under the evidence. Certainly, it ('annot be held ex-
cessive on appeal, for we cannot say that it was unjust, insufficient,
or unreasonable.
We had occasion to declare the rule in matters of this kind in

Gaines' Adm'r v. Mills' Ex'rs, 13 U. S. App. 229, 235, 4 C. C. A. 521,
525, and 54 Fed. 614, 617:
"Appellate courts are generally not disposed to disturb the findings of the

lower courts In the matter of compensation for services of trustees, solicitors,
receivers, and masters rendered In the conduct of litigation in sald courts,
whether based on findings of masters or verdicts. of juries, unless injustice
clearly appears, for the reason that the court below should have considerable
latitude of discretion on the subject, since It has far better means of knoWing
what Is just and reasonable than an appellate court can have. See Trustees
v.Greenough, 105 U. S. 527,537; Cowdrey v. Railroad Co., 1 Woods, 331,341,
Fed. Cas. No. 3,293; and Head v. Hargrave, 105 U. S. 45,"

We have been furnished with no authority to justify us in depart-
ing from the rule above declared. We do not find it necessary to
pass upon the question, much argued in the briefs, whether it is
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proper to permit a receiver of the court to participate in schemes of
reorganization. NoJ," do we decide that the appellant has on the
record an interest sufficient to warrant his, appeaL(but see Central
Trust Co. v. Grant Locomotive Works, 135 U. S. 201, 222, 10 Sup. Ct.
736), nor that either the appeal or cross appeal was properly taken.
The decree of the circuit court is affirmed.

OTTO v. REGINA MUSIC-BOX CO.

(Circuit Court, D. New Jersey. May 5, 1898.)

1. ADMINISTRATORS-ApPOINTMENT-JURISDJCTION-PLEAD1NG.
One claiming title to a patent by assignment from an administrator of

the former owner, appointed by the surrogate's court of the city and
county of New York, which Is a court of limited and .Inferior jurisdiction,
must allege the factsllPon which its jurisdiction to make the appoint·
ment was founded; and if the bill does not show whether the deceased
died intestate, whether, at the time of his death, he was a resident of the
city and county of New York, or whether he had any property there to be
administered on, It Is subject to demurrer. '

2. SAME.
The mere averment that one was duly "appointed" administrator Is not

sufficient to show his ,as such, for his power arises, only from the
issuance of letters of administration to him.

This was a suit in equity by Gbstav Otto against the Regina Music-
Box Company. The cause was heard on demurrer to the bill.
Antonio Knauth, for complainant.
W. Laird Goldsborough" for defendant.

KIRKPATRICK, District Judge. The complainant in this cause
has filed his bill of complaint, in which, among other things, he claims
title to certain letters patent of the United States numbered 401,187
and 401,188. He sets out that t1'l.ese patents were issued on the 9th
of April, 1889, to one Terrence, A.McCauley, otherwise known as
Thomas A. McCauley, and then avers as follows:
"And your orator further shows that the said Terrence A. McCauley, other-

'Wise known as Thomas A. McCauley, died on the 17th day of April, 1894,
and that Daniel McCauley, of Springfield, Massachusetts, was on the 23d day
()f May, 1894, duly appointed by the surrogate of the city and county of New
York administrator of the g<lods, chattels, '.and credits of said Terrence A. Mc-
Cauley, otherwise known as Thomas 'A.: McCauley;" .
Thebill then alleges that the said Daniel McCauley, on the 5th day

of October, as such duly assigned, transferred,
and set over the entire right, title, and interest in said letters patent
to William H. ,Hoschke, throughrwhom the complainant claims to be
,the owner. "T9 this bill the has filed a general demurrer,
'and, as one of the causes ,of de:qJ.'llrrer,shows that the bill of complaint
fails to set out a good and sufficient title to the said letters patent.
In examining the comphiinant'llohain of title as set out in the bill of
complaint, It will be o'!:!served that the, only allegations concerning
the authority of Daniel McCauley to rn.ake a transfer and assignment
.of Terrence A. McCauley's or ownership of the patents in suit


