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We think the insurance was placed upon the profits instead of upon
the cargo directly, and restricted to a total loss only, to save any
question as to the liability of the appellant for a partial or con-
structive total loss; otherwise there would have been no occasion
for naming that interest, and the insurance would have been upon
the cargo itself. .

By the decree of the court below the libelant has been awarded
a recovery, which, if collected, would put into its pocket the profits
realized on the cargo saved, in addition to the amount of the re-
spondent’s policy. Irrespective of this consideration, and because
it has received the profits on a part of the cargo, we are of the
opinion that there has not been a total loss of profits within the
meaning of the contract.

The decree is reversed, with costs, and with direction to dismiss
the libel, '
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THE BRITANNIA,
HILLS BROS. CO. v. THE BRITANNIA.,
(District Court, BE. D. New York., May 17, 1898))

CARRIAGE BY SEA—BILL oF LADING—LIBEL IN REM.

The agent at Barcelona of the owners of the B. contracted to earry goods
from there to New York via Marseilles. The bill of lading provided for
the carriage of the goods by the B., or, at the carrier’s option, by another
ship. It recited the name of the captain of the B., but the signature
thereto was illegible, and bore no satisfactory resemblance to his name.
The B. was not at Barcelona at that time nor thereafter. The goods
were carried by another vessel, which sailed from Marseilles 19 days after
the B. sailed from that port. Held, that a libel in rem for damages from
the delay would not lie against the B., even in favor of a bona fide pur-

" chaser of the bill of lading, as there was nothing on its face to indicate, to
one exercising care, that it was signed by her captain.

This was a libel in rem by the Hills Bros. Company againét the
steamship Britannia to recover damages for delay in shipping goods.

David F. Butcher, for libelant.
Benedict & Benedict, for claimant,

THOMAS, District Judge. The claimant’s. agent at Barcelona,
Bpain, contracted to carry certain almonds from Barcelona to New
York, via: Marseilles, France. The bill of lading, dated October 28,
1895, provides that the ecarriage should be performed by the ship
Britannia, or, at the option of the carrier, by another ship. At this
time the Britannia was not at Barcelona, and, although her cap-
tain’s name is recited in the bill of lading, yet the name signed to such
bill, in behalf of the carrier, is not proved to be his name, nor does
an inspection of it cause such fact to appear. :The goods were not
carried by the Britannia, which sailed November 9, 1895, from Mar-
seilles to New York, but by the Patria, which sailed from Marseilles
19 days later; and for this delay the libelants claim damages in an
action in rem against the Britannia.
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It may be inquired at the outstart whether the Britannia undertook,
actually or constructively, the carriage of the goods. If not, an ac-
tion: in rem against her will not lie,

The Britannia was not at Barcelona at the date the bill of lading
wag executed. The bill of lading did not contemplate that the goods
should be shipped on board the Britannia at Barcelona. There is
no ¢vidence that the Britannia was ever at Barcelona thereafter;
that she ever was at Marseilles while the goods were there; nor that
her captain signed the bill of lading. The ingenious argument of
the advocate for the libelant does not meet these deficiencies.

The court is asked to assume that the somewhat obscure signature
to the bill of lading was that of the captain of the Britannia. 'While
the court may not decipher the signature, it bears no satisfactory
~ resemblance to the name of the captain of the Britannia; and as

he was not at Barcelona at the time, and as it does not appear that
he was thereafter at that port, there is not the slightest reason for
holding that he signed the bill of lading, as there is no extrinsic evi-
dence of such alleged fact.

It is urged that the claimant is estopped by the bill of lading as
against a bona fide holder. If the captain of the Britannia, having
the real or apparent power to sign the bill of lading, did so, and there-
by represented that he had received the goods, althouﬂh the same
were not in fact delivered to him, the question might arise whether
the carrier could be estopped to deny the fact as agamst a bona fide
purchaser of the bill, who had been damaged thereby. But such
doctrine may not be mvoked in this case, because a proposed pur-
chaser of the present bill of lading would find nothing in it to induce
him to believe that the captam of the Britannia had received the
goods, or undertaken the carriage thereof, except that the bill recited
his name, and stated that the Britannia was to carry the goods. But,
had such a purchaser used requisite.care, he would have received no-
tice from the same bill that the captain of the Britannia apparently
did not sign the bill, and, moreover, that the bill contemplated that
the goods might be camed by some:other ship, if the carrier prefer-
red. There would be no evidence present to such proposed purchaser
that the Britannia was bound by.any act of its captain, denoting
that he had, actuallv or constructively, received the goods, or had
committed hlS ship to the carriage. Therefore no one could pur-
chase the bill, relying either-upon such fact or representation of such
fact; " Hence all the elements of an estoppél are absent, and the
purchaser stands in precisely :the same relation to the bill ag the
original holder thereof. Tn such a state of facts the action in rem
against the Britannia must fail, and, in view of that fact, it is un-
necessary ‘to-inquire whether the rcarrier is exempt from. liability
under the sixth-article of the bill :of lading. It results from the
foregoing views that a decree should be entered dlsmlssmg the libel,
with costs to the claimant » ‘

baut



STATE OF MINNESOTA V. DULUTH & I. R. R. CO. 497

STATE OF MINNESOTA v. DULUTH & L R. R. CO. et aL
(Circuit Court, D. Minnesota. June 13, 1898.)

ReMOvVAL OF CAUSES—FEDERAL QUESTION.

A right of removal exists, not only when plaintiff’s claim is based upon
some provision of the federal constitution or statutes, but also when it
appears from his statement of his case that his right of recovery would
be defeated by a construction, which may fairly be contended for, of some
provision of such constitution or statutes. Thus, a suit by a state to
recover lands under a state statute forfeiting a previous railroad grant
is removable where the validity of the act of forfelture is questionable,
under the provisions of the federal constitution.

This was a suit by the state of Minnesota against the Duluth &
Iron Range Railroad Company, Walter F. Cobb, and others, to en-
force a statutory declaration of forfeiture of certain lands, pre-
viously granted by the state to aid in the construction of the railroad.
The cause was heard on a motion to remand it to the state court
from which it was removed.

H. W. Childs, H. C. Belden, and W. P. Warner, for the State of
Minnesota.

Davis, Kellogg & Severance and Draper, Davis & Hollister, for
defendants.

LOCHREN, District Judge. This action was begun in the district
court of the Eleventh judicial district of the state of Minnesota,
county of St. Louis, and removed to this court on defendants’ petition,
alleging that the suit is one arising under the constitution or laws
of the United States. The complainant now moves that the cause
be remanded to the state court, claiming that it does not appear
on the face of the complaint that a federal question is involved.
The complaint, with its exhibits, is lengthy. Not only are the acts
of congress under which the state derived title to the swamp lands
in question pleaded, but also the incorporation of the defendant rail-
road company; the legislative act granting to it swamp lands to aid
in the construction of its railway, conditioned upon the completion
of the railroad within limited time; the change in one of the termi-
nals of the railway, and legislative consent to the change, with ex-
tensions of the time for completion of the railroad; the final eom-
pletion of the railroad within the extended time, and report of such
completion and practical operation of the railroad, made by com-
missioners to the governor; the selection of swamp lands by the de-
fendant railroad company, and conveyance to it by the governor of
a large amount of the lands so selected; sales of many parcels of
such lands to purchasers, and conveyances to such purchasers by the
railroad company; and the conveyance of all other lands, selected
or not, claimed by said railroad company, to the defendant Walter
F. Cobb, to secure specified bonds of said railroad company; also an
act of the legislature of the state of April 21, 1897, purporting to
repeal all prior acts granting lands to the defendant railroad com-
pany,.and purporting to forfeit and resume all lands so granted.

It appears to be settled that, to sustain the jurisdiction of this
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